MIDDLETOWN CITY COUNCIL AGENDA
TUESDAY, October 5, 2021
CITY COUNCIL BUSINESS MEETING – 5:00 PM – COUNCIL CHAMBERS – LOWER LEVEL
MOMENT OF MEDITATION/PLEDGE OF ALLEGIANCE TO THE FLAG/ROLL CALL
PUBLIC HEARING- RIGHT OF WAY VACATION REQUEST
CITIZEN COMMENTS
COUNCIL COMMENTS
CITY MANAGER REPORTS
2022 Budget Presentation Non-Public Safety
15 MINUTE BREAK
CONSENT AGENDA. . . Matters listed under the Consent Agenda are considered to be routine and will
be enacted by one motion and one vote of consent. There will be no separate discussion of these
items. If discussion is desired, that item will be removed and considered separately.
a) Approve the City Council meeting minutes of August 12, 2021
b) Receive and file the following Board and Commission minutes:
Architectural Review Board- April 7, August 17, 2021
c) Confirm the promotional appointments of Michael Jones and Shawn Mcintosh to the position
of Fire Apparatus Operator in the Department of Public Safety, Division of Fire.
d) Receive and file an Oath of Office for Jarrod Haley
LEGISLATION
1. Resolution No. R2021-39, a resolution to make adjustments to appropriations for current
expenses and other expenditures of the City of Middletown, Counties of Butler and Warren,
State of Ohio, for the period ending December 31, 2021 and declaring an emergency.
(General Fund – Human Resources)
2. Ordinance No. O2021-81, an ordinance establishing a procedure for and authorizing a
contract with Polydyne, Inc. for the purchase of polymer for use at the Water Reclamation
Facility for the year 2022. (Second Reading)
3. Ordinance No. O2021-82, an ordinance establishing a procedure for and authorizing an
amendment to the contract with Air Products for the purchase of carbon dioxide for use at the
Water Treatment Plant for the year 2022. (Second Reading)
4. Ordinance No. O2021-71, an ordinance establishing a procedure for and authorizing an
extension of the contract with CBM Managed Services now known as Summit Food Service
for jail food service in 2022. (Second Reading)
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5. Resolution No. R2021- 40, a final resolution authorizing the City Manager to enter a contract
with the state of Ohio, Department of Transportation for the rehabilitation of Bridges Number
BUT-122-0606 and BUT-122-0626 located on State Route 122 over the Great Miami River
and declaring an emergency. (No action requested until October 19, 2021)
6. Ordinance No. O2021-83, an ordinance authorizing the City Manager to grant two utility
easements to Duke Energy Ohio, Inc. on a City parcel located on Columbia Avenue and on a
parcel located on the southwest corner of Tytus Avenue at Broad Street and declaring an
emergency. (No action requested until October 19, 2021)
7. Ordinance No. O2021-85, an ordinance establishing a procedure for and authorizing an
extension of the current contract with Smartbill Ltd. for the printing and mailing of water bills.
(First Reading)
8. Ordinance No. O2021-86, an ordinance vacating a portion of public right-of-way located on
Riverview Avenue between the properties at 3815 and 3817 Vannest Avenue. (First Reading)
9. Ordinance No. O2021-87, an ordinance authorizing the City Manager to enter into a small
business grant agreement with Sparky’s American Motorcycles. (First Reading)
10. Ordinance No. O2021-84, an ordinance authorizing a purchase, sale & development
agreement with Main Street Community Capital, LLC for the development of a riverfront
destination entertainment district and theme park and declaring an emergency. (No action
requested until October 21, 2021)
11. Ordinance No. O2021-88, an ordinance authorizing the purchase of additional aviation fuel
from AvFuel and declaring an emergency.
NEW BUSINESS
EXECUTIVE SESSION- Under the authority of O.R.C. 121.22 (G) (8) To consider confidential information
related to the marketing plans, specific business strategy, production techniques, trade
secrets, or personal financial statements of an applicant for economic development
assistance, or to negotiations with other political subdivisions respecting requests for
economic development assistance, provided that both of the following conditions apply:
(1) The information is directly related to a request for economic development assistance that
is to be provided or administered under any provision of Chapter 715., 725., 1724., or 1728.
or sections 701.07, 3735.67 to 3735.70, 5709.40 to 5709.43, 5709.61 to 5709.69,
5709.73 to 5709.75, or 5709.77 to 5709.81 of the Revised Code, or that involves public
infrastructure improvements or the extension of utility services that are directly related to an
economic development project.
(2) A unanimous quorum of the public body determines, by a roll call vote, that the executive
session is necessary to protect the interests of the applicant or the possible investment or
expenditure of public funds to be made in connection with the economic development project.
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August 12, 2021

At 3:30 p.m., Mayor Condrey called the City Council Meeting to order in Council
Chambers, Lower Level of the City Building.
ROLL CALL

City Council Members present: A. Vitori, M. Nenni, T. Moon, J. Mulligan, N. Condrey.

RECEIVE AND FILE
SPECIAL MEETING
DOCUMENTS

Mr. Mulligan moved to receive and file the special meeting documents. Mr. Moon seconded.
Motion carried. Ayes: Ms. Nenni, Mr. Moon, Mr. Mulligan, Ms. Condrey, Ms. Vitori.

EXECUTIVE SESSION

At 3:32 p.m. Mr. Mulligan moved to adjourn to executive session under the authority of O.R.C.
121.22 (G) (3): Conferences with an attorney for the public body concerning disputes involving
the public body that are the subject of pending or imminent court action; and under the
authority of O.R.C. 121.22 (G) (8): To consider confidential information related to the marketing
plans, specific business strategy, production techniques, trade secrets, or personal financial
statements of an applicant for economic development assistance, or to negotiations with other
political subdivisions respecting requests for economic development assistance, provided that
both of the following conditions apply:
(1) The information is directly related to a request for economic development assistance that
is to be provided or administered under any provision of Chapter 715., 725., 1724., or 1728.
or sections 701.07, 3735.67 to 3735.70, 5709.40 to 5709.43, 5709.61 to 5709.69, 5709.73
to 5709.75, or 5709.77 to 5709.81 of the Revised Code, or that involves public infrastructure
improvements or the extension of utility services that are directly related to an economic
development project.
(2) A unanimous quorum of the public body determines, by a roll call vote, that the executive
session is necessary to protect the interests of the applicant or the possible investment or
expenditure of public funds to be made in connection with the economic development project.
Mr. Moon seconded. Motion carried. Ayes: Mr. Moon, Mr. Mulligan, Ms. Condrey, Ms. Nenni, Ms.
Vitori.

RETURN

At 5:47 p.m. Mr. Mulligan moved to return to regular session. Mr. Moon seconded. Motion carried. Ayes: Mr. Mulligan, Ms. Condrey, Ms. Vitori, Ms. Nenni, Mr. Moon.

WORK SESSION

Mr. Palenick presented information on the budgeting and allocation of Federal American
Rescue Plan Act Funds. He explained that the total allocation for Middletown is
$18,925,154. $9,462,577 was received in May 2021 and an additional $9,462,577 will
be received in May 2022. These funds must be fully spent by December 31, 2024 and the
spending must be consistent with the legislative guidance. There are four specific primary
purposes:
1.) Responding to COVID-19 or its Negative Economic Impacts:
• Assistance to households, small business, and non-profits.
• Aid to impacted industries, such as tourism, travel& hospitality.
• In response to the disease itself, or
• Economic harms resulting from or exacerbated by the pandemic.
2.) Responding to Essential Workers by Providing Premium Pay:
• In an amount, up-to $13 per-hour in addition to wages already received.
• Can't exceed $25,000 to any one (1) employee.
• For work performed anytime since beginning of pandemic, including retro-active.
• Employees must be deemed "essential".
3.) Necessary Investments in Water, Sewer, or Broadband Infrastructure:
• "Necessary" to provide an adequate, minimum level of service.
• Can include wastewater treatment; improve infrastructure resilience;
• Address water quality, including storm water, or water pollution
• Can include projects on privately-owned infrastructure.
• Very difficult to apply funds to Broadband unless to increase "access"
• "Access" not defined as economic access, but physical access.
4.) The Provision of Government Services to the Extent of Reduction in Revenues:
• "Base Year" is most recent full fiscal year preceding pandemic (2019)
• First year for calculating lost revenues is FY2020
• In addition, can look at FY2021, FY2022, FY2023 - 4 years total
• Almost certain that only FY2020 will show "lost revenues"
• Must support direct provision of government services or aid to citizens.
• Could use for (other-wise budgeted direct service) then use General Fund to fund
Non-eligible. (estimates below) *

Base Year (2019) Revenues:

$75,629,872.00

2020 Actual Revenues: Actual Lost Revenues:

$73,224,690.00
$ 2,405,182.00

Statutory growth rate: = 4.10%
Actual three-year average growth rate: (immediately preceding 2019) =
8.58% Legislation says use "higher of" actual vs. 4.10% as "Counterfactual
Revenue"
Base Year Revenues ($75,629,872) x 1+ 8.58% (1.0858) = $82,120,549
So, "Counterfactual Revenues" = $82,120,549
Less: 2020 Actual Revenues:
Adjusted/allowed Lost revenues:

$73,224,690
$ 8,895,859

Mr. Palenick discussed 28 specific projects and their potential funding sources including
Middletown’s American Rescue Plan Act funds, Butler County or Warren County funds, a
partnership with Middletown City Schools, CDBG funds and other entitlements. City staff’s goal
was to identify what it would take to accomplish these projects and utilize these funds as
strategically as possible. There are 28 different concepts or projects on here and obviously
we didn't fund all of them but we tried to create some concept of priorities but obviously
that's very speculative that can be argued. For the purposes of this list, the priority column
is not a rank, however, it was an attempt to say that the ones at higher levels are designed
to be higher priorities. In some cases, the priority would be higher maybe because the
belief is you have a better way to fund that the project isn't a higher priority just that if
there’s a better way to fund it. It now has a lower priority for ARPA funds because there's
a better way to fund it, however, one could argue if you don't believe that then it may raise
one way or the other. One example would be the paper board demo and remediation, I
believe that's one of the highest priorities we would have as a community. It is shown as
zero for ARPA because we think Butler County might fund it. If they don't, we have to figure
out a way to move some of these monies around to do it because it is really high priority
project. That is some of the discussion we need to have. Some things are contemplated
to be funded one way and if they don't get funded that way, do we have some flexibility to
do something else. We can go through that as we talk about it.
Water/ Sewer
Projects

The first project listed on there is water & sewer projects and that was a high priority
simply because we knew that ARPA said you can absolutely fund those projects now
there's not anything shown as a request to spend on there because in our case the
enterprise funds have been working reasonably well to pay a lot of those projects. We
didn't know of any specific projects coming up immediately but it also might be something
that you could backfill somewhere else. At this point, it is a sort of placeholder to say that
we know that that's eligible.

Fire Stations

The fire stations are obviously high priority projects, we didn't put ARPA down there because the belief is that they can be funded through the one mil levy.
Mayor Condrey asked if the fire stations were eligible for ARPA funding. Mr. Palenick explained that the costs to build new fire stations was not eligible unless we were to decide
that some portion of the lost revenues would be backfilled and used that way. There as a
newspaper article that the City of Hamilton said they were going to try to get a fire station
funded and I believe that's what they were contemplating, to use the lost revenues and
do the work around. Technically utilizing ARPA funds to build new fire stations is not eligible but if you find this sort of work around because of the lost revenues that you could get
to that.

Large Targeted
Cleanup

For a long time wanted to see a substantial citywide targeted cleanup of the community
where we really get into communities, do alley cleanups, amnesties for people to bring in
tires and white goods and electronics and anything and everything. Really try to get a
program like that started just in combination with a lot of the other sort of neighborhood
efforts. It would aid the state route for Oakland neighborhood it would aid a lot of other
areas in the community. Not a huge amount of money but $150,000.

Project Celluloid

We just had an executive session to talk about that. We think $7,750,000 is necessary
to ultimately make that project go. You're going to see a theme here, large-scale strategic
projects geared to economic development that will ultimately work to develop lots of new
jobs, lots of new investment and lots of recurring money that will ultimately make the
City's budget much more sustainable over time. We get one-time dollars I want to try to
make one-time efforts to have a transformative effect on the City and the city's budget.

Towne Mall

This would be exclusively to make that major demand generator happen. We have talked
about the indoor ice sheets and it's $3.4 million we've also shown Warren County

producing an equal amount of $3.4 million. We've had real positive discussions and we
feel reasonably comfortable that they would wind up matching our dollars. We think the
combination to get to 6.8 million dollars would really make that project work. That kind of
an equity jumpstart would really get it done. It really gives us the chance again for that
big major strategic project that's going to make a big difference. So, bookended by the
riverfront to the Town Mall project.
Mayor Condrey asked if the City would have any ownership over the Towne Mall or ice
destination. Mr. Palenick stated that it is yet to be determined, it probably would be owned
by a port authority, might be the Warren County Port Authority or the Middletown Port
Authority, might be a non-profit or the private sector. In order to do something like that it
takes a lot of public subsidy and usually that sort of upfront is part of a capital stack. That
would help to make that happen but the details of how that would look we don't know yet but
it's probably something that would aid in the financing probably a port authority or a new community authority. One of those kinds of special purpose jurisdictions set up to aid in financing
that would wind up being the technical owner of it.
Paper Board

The paper board site is an extremely high priority. We feel reasonably confident that the paper
board site would be the most important thing that we would see happen. Obviously, there's
some chance we won’t get funding from Butler County for it and then we will have to punt and
look at this and redo some of this budget.

Manchester/Snider

We are hoping that it gets funded by Butler County for housing. For this long-term project we've
imagined $1.5M of the City’s ARPA funds plus $161, 500 of other funds. These were the General Fund monies that were used to acquire the property recently.
Mayor Condrey asked what the purpose of the $1.5M funding was. Mr. Palenick explained
that it was to incentivize the development of some high-quality housing. We don't yet know
the terms of what that does, but a million and a half dollars would go a long way to really get
a high-quality developer to make that happen.
Mr. Moon asked if we have done any research to know that there is a $1.5M gap or are we
just throwing out a number. Mr. Palenick responded that he is reasonably comfortable that
would get us the kind of development we are looking for there.
Ms. Nenni commented that the previous project there was asking the City for funding gap of
$5M.

Community Center

We had the joint meeting with the schools. The matrix shows the $2.1M of the City’s ARPA
funding going to that, it contemplates the request to Butler County at $6M and then Middletown City Schools for $4M.The total is $12.1M, that could wind up smaller if Butler County
doesn't provide that much. I believe that the schools have made a provisional commitment of
their funding of $4M and I contemplate the City putting in $2.1M.

City Hall

There are millions and millions of dollars of upgrades that really are needed at city hall. The
windows, carpet, roof, lots of different things but ARPA funds cannot be used for general kinds
of things, unless you backfill. One thing that must be replaced is the generator. If it were to fail,
we have no backup for the jail, where prisoners are living and have to be taken care of; no
backup for the Police Department or any other City departments.

Vail Site

The Vail site is budgeted to receive a $1M ARPA as well as a $1.3M from the Community
Development Block Grant, HOME funds. Those are actually Cares Act HOME funds, they can
be used in our particular district up to $16,300 per unit to aid in developing affordable housing.
We think the combination of the HOME dollars and that million would really allow for a really
high-quality jump start on a nice development of housing on the Vale site. The big project that
could happen as a result would using those dollars require that we have a certain amount of
affordable housing. We would make them go as far as we can and make it as judicious as
possible. The number I used was the most you can give per unit. You could make it less to
make it so that you give the least amount to make them economically feasible as possible but
we know that on the HOME side you could get out give up to $16,300 per unit. On the ARPA
side there's no limitation except that it's a million dollars so between a million dollars and
potentially $16, 300 a unit of HOME funds, we could make a real difference. This doesn't have
to be multi-family. This can be single-family homes as well as long as they're affordable and
the affordability is about who winds up owning them. Affordability is determined by the Housing
and Urban Development Department. It has to do with percentages of AMI (Average Median
Income) in the region. They put out those numbers every year. If it falls within 60- 80% then it
qualifies and if it is for the HOME funds, it so 80% of AMI.
Mr. Moon commented that he wants to be very careful with affordable housing, I heard that a
lot the other night. I will need to see a lot more information.
Mr. Palenick stated that there is a lot of trepidation but affordable means that working people
can afford it. People who make $45, 000 - $60,000 a year depending on the size of their

household. They work a full-time job or maybe sometimes two jobs but that’s what they make
and now they become qualified because they can’t afford otherwise. They fall into the 80%
AMI because of what they make and because of the size of their household. Now as a result
of that, the building which is every bit as high a quality as any other building that is market rate
is made available to them because somebody being the federal government has subsidized
the actual cost of building it there's no section 8 vouchers there's no vouchers to the individual
but their cost comes down because somebody is subsidizing the actual cost to construct
whether it's low income housing tax credit or home dollars what we're doing is helping the
builder out to make it affordable to the person to either rent or buy but that person is not
without means their means just are more modest they're not you know a professional that
makes a higher salary.
Ms. Vitori commented that quality affordable housing is a key part of any robust community. I
think it gets a bad name but if you really look at it Cincinnati is struggling right now because
they lacked the foresight to know that. People hear affordable housing and think that means
dilapidated buildings or it really isn't about that.
Ms. Nenni commented that it can provide a higher quality apartment living condition for a more
affordable price. A large portion of Middletown residents would qualify.
Mr. Palenick commented that he has done these projects before and a developer might do a
project where there are two buildings side by side. They're exactly the same building. One building they've built exclusively with private financing and it is market rate. The other building,
which is a complete mirror image of it, has low income tax credits as part of their capital stack.
Both the same building, both the same quality, but now some of those units are available to
people at lower rents because they were subsidized with the housing tax credit. In exchange
for getting the housing tax credit, they make a commitment for 15 years, usually, to make a
certain number of these units available to people who pay less, based on their income. Both
buildings are exactly the same quality, exactly the same everything but it's affordable. Now
we've created actual affordability and allow people that otherwise maybe couldn't typically live
in a similar kind of a thing to feel like they're not ostracized, they're not apart from the rest of
society. They're living in the same kind of a product that the person that is paying the market
rate. Many communities across the country are actually demanding developers do that and
they're either incentivizing them to create more affordable housing or they're actually penalizing people who don't. They're making them do so many units for every units of market rate.
Affordability doesn't mean a bad thing in some cases. It just means providing high quality, new
housing to people in our community that right now don't have a very good quality housing. I
would suggest if we go down that path maybe we take some council field trips to see examples
of maybe what the developer has done.
AK Steel

For the former AK Steel headquarters we requested $1.6M from Butler County and we plan to
put in $125,000 of the City’s ARPA funds for demolition and remediation.

CERTA

We have asked for $1.57M from Butler County for this and the City will use $125,000 of our
ARPA funds. So that, in combination with the AK Steel headquarters site and the paper board
site, we wind up with 57 acres of high-quality research and development commerce park for
new jobs in the future along State Route 4. The additional $225,000 is what we recently paid
for the property and that money came from the City's General fund reserve.

Bender Tract

We have listed the Bender Tract here as a priority project but we're not asking or needing any
funds from ARPA for that.

Housing in Oakland

The housing in Oakland is part of the request we made from Butler County. We have $375,000
designated for demolitions and $706,400 for new builds. From the City’s ARPA funds we have
$187,500 for demos and $353,200 for the new builds. We contemplated demolitions at
$7,500 each. The combination of the City and County funds would wind up being 75 the new
builds at $35,320 each which we felt would be the subsidy necessary to make that happen
and become profitable. With the City funding 10 and the county funding 20, there's 30 of those.
That could be go either, way less for demolitions, more for new builds or vice versa. If we did
fewer demolitions and more new builds then you would move more money from one to the
other. We can we do that with the Butler County funds and explain that to them that we were
trying to revitalize a neighborhood. They would probably love to see more new builds than they
would demolitions. It would be nice if we didn't have to do as many demolitions you always
want to see more of something new than tearing down an old.

Parks

It is not easy to fund a lot of park stuff but what this contemplates in a couple of cases is those
really high-quality portable bathrooms that sometimes you see at events that are very nice
they're just like regular bathrooms and they are on a trailer and you haul them in. By them
being portable we can get under the provision of hospitality tourism because they can be
moved for events. Most of the time there will be one at Lefferson Park to support the pickleball
that goes on there all the time and then they could always be moved somewhere else when
needed. The second one would be at the airport to provide bathrooms for the new FBO (Fixed
Base Operator) and it could be moved elsewhere for events. There is additional funding of

about $200, 000 for other things in parks, primarily in areas that are most negatively economically impacted by the pandemic.
Swallen’s Lot

We think the Swallen’s lot is a high-quality lot, we don't necessarily know that much in the way
of incentive would be necessary there. The solar farm we think we have other financing ways
to deal with that at the old landfill.

Lincoln School Site

The Lincoln School site is a high-quality enough site that we don’t think it will need incentives
and would be targeted for high quality housing.

Roosevelt School Site The Roosevelt School site is a high enough site that we don’t think it will need much in the way
of incentives.
Police Department

To totally redo the Police Department locker room facilities is a very high priority. According to
Chief Birk, this can be accomplished for $225,000 and it is certainly eligible under social distancing and providing for those types of things.

Fire Department

The new stations for the Fire Department is expected to be funded another way and we funded
the new ladder truck and we didn’t see any other necessary, high priority stuff that fell in here.

Butler Tech Workforce The airport aviation hangar facility was a separate request not having to do with the City but
that we have been supportive of. They are going to fund another $2M through the state and
they're looking at about a $12M hangar facility out there. I understand that that's getting some
pretty good energy and support. They have had about 33 different letters of support for that.
We just did a video today with Jon Graft of Butler Tech just talking about how Butler Tech has
been a great partner for us and kind of supporting that. Our hope is that they have success
because if they do then that would be built on our airport and be you know very much tied into
what our economic development folks have been working on for a lot of years and would be
really a great addition to the airport and really help the aviation industry and workforce development that relates to the aviation industry.
Jail Relocation

The jail relocation is just too big of a project here to really be meaningful in any way to say hey
we've got to find another way to do it we still have to look state federal otherwise so that's not
funded.

Multimodal Facility

We would love to do something in bringing our bus facility with a train facility and put them all
by a train track it's a longer term, bigger issue. There is probably a lot of federal funding coming
up in the new infrastructure bill that certainly will look at multimodal we'll look there for some
help.

Premium Pay

We talked about how to calculate premium pay but it was very difficult to sort of determine
what that might. The number $600,300 represents taking all 384 of our employees, the number we had when this was calculated, giving them $13 an hour for three weeks or 120 hours
which is $1,560. This number can be altered and can be distributed in whatever policy driven
way we want to do it. It does follow the methodology of declaring every employee as essential
which is technically okay and provides an amount of money at least from a budget perspective
to be able to do something for premium pay. We are not suggesting that be the way it is done
but that is the reason that it was calculated that way.
Would this only apply to employees that were here and working during the pandemic? Would
this include new employees or anyone who is no longer employed by the City? Mr. Palenick
explained that all of that has yet to be determined. According to the legislation, you can go
back to the very beginning. That could involve some people that don't work for us anymore and
you can go through as long as the pandemic is on so it could certainly involve some new employees, and would also involve people that would be only here for part of the time. We could
come up with ways that would say pro rata based on the time you've been here. You might get
a portion of it. None of that determined except to say at least we we're funding an amount that
would take all $384,000 that exist by a certain number of hours.
Ms. Condrey stated that it would exclude City Council. Mr. Palenick replied that that was a
policy decision.
A plug was made for the City staff who are on the front lines and exposed to the Covid virus,
especially police and fire. In my opinion, they are due more monetarily than others in that kind
of a funding situation. The expenditure of it is very different than sort of a budget or an allocation. Those things would have to be determined.

Middletown Visitors

ARPA funds can be used to deal with the negative economic impacts to the hospitality and
tourism industry. We believe that we really think we've got some really great projects that are
coming up in the future that are tied to that business. The Middletown Visitors Bureau has
been operating on a shoestring for a long time. We would like to help fund them particularly to
do a lot of marketing and things in preparation for marketing on some of those things that are

going to be coming. $225,000 is going in that direction. Mr. Palenick explained that their lost
revenues was from the bed tax.
Police Premium Pay

We had a specific line item that contemplated police premium pay but because we wound up
just calculating it all together, we just zeroed that out.
That’s the methodology and how we arrived at that, again trying to be as strategic as possible.
Our goal is to do every one of these projects in some manner. I'm greedy in that regard, I want
to see the City get every single thing done. If we're strategic enough with this then maybe
there's a way to get that accomplished. If some of the projects don’t receive the funding from
Butler County they will fall off the list and the City ARPA funds will be moved to another project.
For example, if the AK and the CERTA demo and remediation projects don’t receive ARPA funding from Butler County then they would be delayed. We would work exceptionally hard on the
new brownfield grant opportunities coming through the state. Other local governments will be
lobbying Butler County for the ARPA funding and dollars. I encourage the City Council members
to communicate the importance of funding the Middletown projects to the County Commissioners. I don't want somebody else in the county to get money that hopefully we've applied
for and should receive. I think Commissioner Carpenter had put together a list that effectively
had all of our projects on it. Starting next Wednesday, the Butler County Commissioners are
going to have 20-minute sessions for each entity that have asked them for funding. You can
come and give a presentation to show them why you should receive the funding, why it's eligible under the legislation, how it meets the federal guidelines and why it's a higher priority than
somebody else's. Obviously, we'll plan and prepare and do that as much as possible but we
want as much support as possible and to make it clear to as many people of influence as
possible. We want others to be there and to show support for the community center project
request. We may be there to help support Butler Tech on their request because we know it's
great for our community and vice versa.
Warren County is taking a very different approach and they are making their own decisions.
There are high level staff members at Warren County that really truly believe in the Towne
Mall/Ice Destination project and have for a very long time. I feel pretty confident that they're
pretty committed to that project and I think that as long as we match it, they would match
dollar for dollar. The only other project in Warren County that was considered was the Bender
Tract but it's raw land and we don't really have any plan for it; whereas the mall we have an
absolute detailed plan. That's the thing about the ARPA is you really have to have been planning for it in advance of the funding otherwise it wouldn't be eligible.
Mr. Moon commented that he has been thinking about this a lot since our meeting with the
schools and we really need to get community buy in and form a committee of about 10-12
people that would determine the programming at the new community center. You would want
people from the Second Ward, the Community Building Institute, maybe some of the major
employers. Dr. Urso and I were literally kicking it around in the back yard, since our yards abut.
Maybe the school board could appoint half and City Council appoint the other half, and include
a representative from City Council and the School Board. Maybe organizations that provide
programming, such as Head Start, should have input. Creating this committee would be the
next step to start to formulate potential programming. We could each submit a name to the
committee or take applications like we do for other boards and commissions. The group needs
to be small enough to be action oriented and be that high level decision maker. The meetings
would be public and people could come and speak and provide input. The committee will get
plenty of support from the staffs at the City and the school. Maybe we can consider this under
new business at the next meeting or have another work session with the school. I'm excited
about the potential but I want to know what the commitment is from Butler County. Is it a $12M
project or a $6M project? If you have a high-powered enough committee it may compel Butler
County to fund the project.
Ms. Vitori stated that CBI (Community Building Institute) is working on a Plan A and a Plan B
based on the funding the project receives.
Mr. Palenick stated that we clearly heard you all the other night, both City Council and the
school board when you felt a little like we were too far ahead of things and pushing this a little
hard. We want this to be organic, to be really coming from the policy makers so it is up to you
to determine who makes up the committee. The Community Center belongs to the community,
belongs to all of you. We want to support it, that is what we are here for.
Ms. Condrey asked if Butler County had taken any action on the request for assistance for
the Community Center. Ms. Cohen explained that the proposal was presented to Butler
County but they have not taken any official action on any of the project proposals yet.
Ms. Condrey expressed her appreciation for staff planning and creating a budget.
Mr. Palenick explained that the idea was to create and have City Council approve a budget, but
that the individual expenditures would come back to City Council for approval. We have the $9M
in the bank right now and we can spend these dollars as soon as you as a council authorize it

and allocate it which. We would like to start with a separate, four-year budget and begin allocating the funds. We will prepare it and review it annually with potential for amendments along
the way. I would love to see you approve the ARPA budget before you approve the regular
budget and get it done and out of the way. The regular budget hearings are coming up in October. We will ask you to pass a resolution that provides staff with the priorities of Council and
then when we spend the individual dollars we would come back to you to approve those allotments.
Mr. Moon asked about the City-wide Clean Up. Mr. Palenick explained that we would organize
people to clean alleys, and have big dumpsters placed in multiple locations around the City.
They would be manned by people that can help residents bring things in and dispose of them.
We will have a hazardous waste disposal site, an electronics disposal site, a tire disposal site
and just general dumpsters so that people don't have to pay to dispose of what they have in the
spring. We will have all those things to just really give it a one-time clean up. We will get the
community behind it to clean up the neighborhoods, parks and alleys. We will have all these
things available to help and support. Keep Middletown Beautiful has absolutely partnered with
the City in the past but they have a hard time getting the manpower and the donations and just
all of all of the things that they need we would make that kind of impact. We will have our
community service folks arranged so that they could help with those alley cleanups. I have
talked to Chris Xeil about outreach to businesses and perhaps some of our businesses want to
come out and help the community that they are in. There may be people who are not able to
clean up their houses and there are groups that would come and help and do those kinds of
projects. As an incentive, we may offer contests and prizes to the neighborhoods based on the
amount of trash that is collected. Right now, we are brainstorming, but the idea was to have
enough funds to really accomplish something. I don’t think any of us would have ever imagined
that we would have the opportunity to have these kinds of discussions in our entire careers. It's
really exciting in that regard when you think about this funding that will make a difference to
accomplish so many of these projects.
WAIVE CHARTER

Mr. Mulligan moved to suspend the Charter provision that requires reading on two separate
days and to declare Ordinance No. O2021-66 an emergency measure to be read one time only.
Mr. Moon seconded. Motion carried. Ayes: Ms. Condrey, Ms. Vitori, Ms. Nenni, Mr. Moon, Mr.
Mulligan.

Ord. No. O2021-66
Accept the One Ohio
Subdivision Settlement

Ordinance No. O2021-66, an ordinance to authorize the City Manager to accept the material
terms of the One Ohio Subdivision settlement pursuant to the One Ohio memorandum of
understanding and consistent with the terms of the July 21, 2021 National Opioid Settlement
and to sign the One Ohio subdivision participation form and declaring an emergency was read.
Mr. Mulligan moved to approve Ordinance No. O2021-66, an ordinance to authorize the City
Manager to accept the material terms of the One Ohio Subdivision settlement pursuant to the
One Ohio memorandum of understanding and consistent with the terms of the July 21, 2021
National Opioid Settlement and to sign the One Ohio subdivision participation form and declaring an emergency. Mr. Moon seconded. Motion carried. Ayes: Ms. Vitori, Ms. Nenni, Mr. Moon,
Mr. Mulligan, Ms. Condrey.

ADJOURNMENT

At 6:56 p.m., the meeting was declared adjourned until August 17, 2021 at 5:30 p.m. in
Council Chambers.
______________________________
Nicole Condrey, Mayor
Attest: ___________________________

HUMAN RESOURCES

September 21, 2021

TO:

James Palenick, City Manager

FROM:

Rachel Combs, Human Resources Manager

SUBJECT: PROMOTIONAL APPOINTMENT – FIRE APPARATUS OPERATOR
We are recommending the promotional appointment of MICHAEL JONES to the position of
Fire Apparatus Operator in the Department of Public Safety, Division of Fire. Mr. Jones
was selected from the eligibility list as a result of Civil Service testing procedures. He will fill
the vacancy created by the retirement of Timothy Payne. The effective date of the
promotion is July 3, 2021.
/me
c:

Amy Schenck, Clerk of Council
Paul Lolli, Fire Chief
Thomas Snively, Assistant Fire Chief
Human Resources
Finance (Payroll)
file

cmtg 10/5/2021
Fire Apparatus Operator
Authorized Strength - 12
Current Staff Level - 10

HUMAN RESOURCES

September 21, 2021

TO:

James Palenick, City Manager

FROM:

Rachel Combs, Human Resources Manager

SUBJECT: PROMOTIONAL APPOINTMENT – FIRE APPARATUS OPERATOR
We are recommending the promotional appointment of SHAWN MCINTOSH to the
position of Fire Apparatus Operator in the Department of Public Safety, Division of Fire. Mr.
McIntosh was selected from the eligibility list as a result of Civil Service testing procedures.
He will fill the vacancy created by the resignation of Omer Hurlburt. The effective date of
the promotion is June 12, 2021.
/me
c:

Amy Schenck, Clerk of Council
Paul Lolli, Fire Chief
Thomas Snively, Assistant Fire Chief
Human Resources
Finance (Payroll)
file

cmtg 10/5/2021
Fire Apparatus Operator
Authorized Strength - 12
Current Staff Level - 10

LEGISLATION
ITEM 1

RESOLUTION NO. R2021-39
A RESOLUTION TO MAKE ADJUSTMENTS TO APPROPRIATIONS FOR CURRENT
EXPENSES AND OTHER EXPENDITURES OF THE CITY OF MIDDLETOWN, COUNTIES
OF BUTLER AND WARREN, STATE OF OHIO, FOR THE PERIOD ENDING DECEMBER
31, 2021 AND DECLARING AN EMERGENCY. (GENERAL FUND – Human Resources)
BE IT RESOLVED by the City Council of the City of Middletown, Butler/Warren
Counties, Ohio that:
Section 1
The following sums are hereby appropriated from the General Fund of the City to
accounts of the City for the purposes herein described as follows:
FROM: Unappropriated General Fund (Fund #100)
TO:
Accounts of 142 (100.142.52480)
TOTAL GENERAL FUND

$25,000.00
$25,000.00
$25,000.00

Section 2
The Finance Director is hereby authorized to draw their warrants on the City
Treasurer for payments from any of the foregoing appropriations upon receiving proper
certificates and vouchers therefor, approved by the Board of Officers authorized by law to
approve the same, or an ordinance or resolution of the City Council to make expenditures
provided that no warrants shall be drawn or paid for salaries or wages except to persons
employed by authority of and in accordance with law or ordinance.
Section 3
All legislation inconsistent herewith is hereby repealed.
Section 4
This resolution is declared to be an emergency measure necessary for the immediate
preservation of the public health, safety and general welfare, to wit: in order to make funds
available for recruitment and expenses related to the public safety promotional process, and
shall be in full force and effect from the date of its adoption.
______________________________
Nicole Condrey, Mayor
Adopted:________
Attest:_______________________
Clerk of City Council
H:\Law\leg\2021 Leg\r Supp Approp (General) – HR

STAFF REPORT

For the business meeting of September 21, 2021

______________________________________________________________________________
DATE:

September 9, 2021

TO:

Jim Palenick, City Manager

FROM:
Susan Cohen, Assistant City Manager
Prepared by: Rachel Combs, Human Resources Manager
Supplemental Appropriation to Human Resources Budget

PURPOSE
To request a supplemental appropriation to the Human Resources budget to fund ongoing
recruitment efforts.
BACKGROUND AND FINDINGS
The Human Resources Division is responsible for effectively managing the City’s human
capital needs by recruiting, selecting and retaining employees. The COVID 19 pandemic
brought on significant changes to the labor market and nationwide public sector recruitment
efforts have been impacted as a result. This year the City saw an increase in retirements and
a significant shift in candidate trends, specifically related to public safety and executive level
positions. The Human Resources Division has been working with departments to address
these concerns which has impacted several budget lines including; medical services, supplies
and other professional services.
In order to assist with end of year talent acquisition and public safety promotional efforts,
additional funding in the amount of $25,000 is requested to supplement and fund account
100.142.52480.
ALTERNATIVES
Council may choose to not to appropriate funds.
FINANCIAL IMPACTS
The total cost of appropriation is $25,000.
EMERGENCY/NON EMERGENCY
2 Reading Emergency (Action October 5)

LEGISLATION
ITEM 2

ORDINANCE NO. O2021-81
AN ORDINANCE ESTABLISHING A PROCEDURE FOR AND AUTHORIZING A
CONTRACT WITH POLYDYNE, INC. FOR THE PURCHASE OF POLYMER FOR USE
AT THE WATER RECLAMATION FACILITY FOR THE YEAR 2022.
BE IT ORDAINED, by the City Council of the City of Middletown, Butler/Warren
Counties, Ohio that:
Section 1
The City Manager, without complying with the procedures of Chapter 735 of the
Ohio Revised Code, is hereby authorized to enter into a contract with Polydyne, Inc. for
the purchase of polymer for use at the Water Reclamation Facility for the year 2022.
Section 2
For said purposes the Finance Director is authorized and directed to expend a sum
not to exceed $152,500.00 from the Sanitary Sewer Fund (Fund # 520).
Section 3
City Council hereby determines that the procedure to be followed in the award and
execution of the aforesaid contract shall consist solely of the procedure set forth in this
ordinance and the provisions of Chapter 735 of the Ohio Revised Code shall not be
applicable to the award and execution of the aforesaid contract.
Section 4
It is hereby determined that the subject matter of this legislation is not of a general
and permanent nature, does not provide for a public improvement, and does not assess a
tax or payment.
Section 5
law.

This ordinance shall take effect and be in force at the earliest time permitted by

Nicole Condrey, Mayor
1st Reading: September 21, 2021
2nd Reading:_______________
Adopted: _________________
Effective:_________________
Attest:

______________________
Clerk of the City Council

H:/Law/leg/2021 Leg/O polydyne polymer contract 2022.doc

STAFF REPORT
For the Business Meeting of September 21, 2021

September 2, 2021

TO:
FROM:

Jim Palenick, City Manager
Samantha Zimmerman, Purchasing Agent

Request for Purchase of Polymer
PURPOSE
To request authorization for a contract with Polydyne, Inc., of Atlanta, GA, in an amount not to
exceed $152,500 for the polymer needs at the Water Reclamation Facility.
BACKGROUND and FINDINGS
Polymer is used at the Water Reclamation Facility to separate solids from the water in the
dewatering system. The reclamation facility utilizes both a centrifuge and a dewatering belt
filter press in this dewatering operation. Polymer is the specific chemical that is used at the
facility to assist in the process.
The staff at the Water Reclamation Facility spent a significant amount of time evaluating the
different polymers on the market to find which polymer gives the best results. Polymer is
different from the other chemicals used at the plant in that it has to work with our particular
sludge characteristics. Through extensive testing, it has been determined that the polymer
manufactured by Polydyne produces the best and most desirable results in the dewatering of
Middletown’s sludge. For this reason, it is requested that Council approve the waiver of bids for
this contract.
ALTERNATIVES
There are no other alternatives. Although there are other polymers on the market, Polydyne is
the only company that provides the polymer that is the most effective in our system. The liquid
sludge must be dewatered in order to be land-applied.
FINANCIAL IMPACT
We have requested sufficient funding in the 2022 chemical budget (520.581.53710) to cover the
expected expenses for this chemical. The exact amount is not known at this time, since usage of
the polymer is dependant upon the conditions at the facility (weather, usage, etc.), but we
anticipate spending approximately $152,500 on polymer in 2022.

EMERGENCY/NON EMERGENCY
Non-Emergency
cc:

Barb Bradley, Acting Finance Director
Scott Tadych, Public Works & Utilities Director
Gerry Burris, Water Reclamation Manager

LEGISLATION
ITEM 3

ORDINANCE NO. O2021-82
AN ORDINANCE ESTABLISHING A PROCEDURE FOR AND AUTHORIZING AN
AMENDMENT TO THE CONTRACT WITH AIR PRODUCTS FOR THE PURCHASE
OF CARBON DIOXIDE FOR USE AT THE WATER TREATMENT PLANT FOR THE
YEAR 2022.
WHEREAS, the City has been purchasing carbon dioxide for the Water
Treatment Plant from a 2017 bid through the cooperative purchasing program
SWOP4G on an as-needed basis; and
WHEREAS, the 2017 bid was for the 2018 calendar year with four one-year
renewals (2019-2022); and
WHEREAS, the rate for 2021 was $98.00 per ton and Air Products has proposed
an increase to $101.00 per ton in 2022; and
WHEREAS, Air Products was the only bidder on the SWOP4G bid in 2017, no
other bidders were present at the SWOP4G bid completed in 2019, and it is anticipated
that they would likely be the only bidder again this year;
NOW, THEREFORE, BE IT ORDAINED, by the City Council of the City of
Middletown, Butler/Warren Counties, Ohio that:
Section 1
The City Manager, without complying with the procedures of Chapter 735 of the
Ohio Revised Code, is hereby authorized to enter into an amendment to the contract
with Air Products for the purchase of carbon dioxide for use at the Water Treatment
Plant for the year 2022.
Section 2
For said purposes the Finance Director is authorized and directed to expend a
sum not to exceed $27,775.00 from the Water Fund (Fund # 510).
Section 3
City Council hereby determines that the procedure to be followed in the award
and execution of the aforesaid contract shall consist solely of the procedure set forth in
this ordinance and the provisions of Chapter 735 of the Ohio Revised Code shall not
be applicable to the award and execution of the aforesaid contract.

Section 4
It is hereby determined that the subject matter of this legislation is not of a
general and permanent nature, does not provide for a public improvement, and does
not assess a tax or payment.
Section 5
law.

This ordinance shall take effect and be in force at the earliest time permitted by

Nicole Condrey, Mayor
1st Reading: September 21, 2021
2nd Reading:_______________
Adopted: _________________
Effective:_________________
Attest:

______________________
Clerk of the City Council

H:/Law/leg/2021Leg/O Air Products Carbon Dioxide 2022

STAFF REPORT
For the Business Meeting of September 21, 2021

September 8, 2021
TO:
FROM:

Jim Palenick, City Manager
Samantha Zimmerman, Purchasing Agent

Bid Recommendation, SWOP4G Renewal,
Carbon Dioxide
PURPOSE
To recommend the purchase of carbon dioxide from Air Products and Chemicals, Inc., of
Allentown, PA, in the amount of $101/ton for use at the Water Treatment Plant during the 2022
calendar year.
BACKGROUND and FINDINGS
This is a routine bid that is completed by SWOP4G each year to provide the water treatment
plant with carbon dioxide. Carbon dioxide is used for pH control in water treatment. It reduces
pH levels quickly and is not stored as an acid solution so it is safer than sulfuric acid as well as
being non-corrosive to pipes and equipment.
The original SWOP4G bid was completed in 2017 for the 2018 calendar year with four one-year
renewals available for 2019-2022. The original bid came in at $95/ton. Air Products held that
price for three years. For the 2021 calendar year a $3/ton increase was approved via Ordinance
O2020-51, increasing our price per ton to $98 (approximately $825 more per year). The 2021
contract with Air Products includes a renewal for 2022 that includes another $3/ton increase,
raising our price per ton to $101 (approximately $825 more per year).
Air Products was the only bidder on the SWOP4G bid in 2017 and no other bidders were present
at the SWOP4G bid that was completed in 2019 or 2020. It is highly likely they will be the only
bidder again in this year’s SWOP4G bid.
ALTERNATIVES
Do not accept the price increase from Air Products and obtain pricing from the SWOP4G bid
that will take place later this year. However, the City risks having to pay an even higher price as
Air Products will likely be the only bidder as in years past.

FINANCIAL IMPACT
As with most of our chemicals, this chemical is used on an “as needed” basis (depending on
weather, usage, and plant conditions), so there is no way to know exactly how much will be used
over the years’ time. We estimate the usage of approximately 275 tons at the Water Treatment
Plant throughout the 2022 calendar year ($27,775).
EMERGENCY/NON-EMERGENCY
Non-Emergency
cc:

Barb Bradley, Acting Finance Director
Scott Tadych, Public Works & Utilities Director
Scott Belcher, Water Treatment Manager

LEGISLATION
ITEM 4

ORDINANCE NO. O2021-71
AN ORDINANCE ESTABLISHING A PROCEDURE FOR AND AUTHORIZING AN
EXTENSION OF THE CONTRACT WITH CBM MANAGED SERVICES NOW
KNOWN AS SUMMIT FOOD SERVICE FOR JAIL FOOD SERVICE IN 2022.
WHEREAS, City Council authorized a three year contract with CBM Managed
Services, now known as Summit Food Service, by Motion on November 7, 2017, for
the period 2018 through 2020; and
WHEREAS, the original bid included an option for one-year renewals through
2024; and
WHEREAS, in 2020, the parties agreed to amend the contract pricing due to
the COVID-19 pandemic; and
WHEREAS, the City renewed the contract for 2021; and
WHEREAS, City staff continues to be satisfied with the performance of the
vendor and believes renewal of the contract is in the City’s best interest;
NOW, THEREFORE, BE IT ORDAINED, by the City Council of the City of
Middletown, Butler/Warren Counties, Ohio that:
Section 1
The City Manager, without complying with the procedures of Chapter 735 of
the Ohio Revised Code, is authorized to enter into a one-year renewal of the contract
with Summit Food Service, in a form substantially similar to Exhibit “A”, attached
hereto. The renewal rates shall continue to be a flat fee per week when the jail
population is 50 or less. For 2022, that rate will decrease from $2,520.00 to $2,289.00.
If the jail population is over 50, the rate will be $2.18 per meal. Any food in excess of
what is needed for the day’s jail population should be donated to local non-profit
organizations or entities.
Section 2
For said purposes, the Finance Director is authorized and directed to expend
a sum not to exceed $135,000.00 from the General Fund (Fund # 100).
Section 3
City Council hereby determines that the procedure to be followed in the award
and execution of the aforesaid contract shall consist solely of the procedure set forth

in this Ordinance and the provisions of Chapter 735 of the Ohio Revised Code shall
not be applicable to the award and execution of the aforesaid contract.
Section 4
law.

This ordinance shall take effect and be in force at the earliest time permitted by

___________________________
Nicole Condrey, Mayor
1st Reading: September 7, 2021
2nd Reading: October 5, 2021
Adopted: __________
Effective:__________
Attest: _____________________
Clerk of City Council
H:/Law/leg/2021 Leg/O Summit Food Service – Jail Food Renewal 2022 - REVISED

Exhibit "A"

STAFF REPORT
For the Business Meeting of September 7, 2021

August 18, 2021
TO:
FROM:

Jim Palenick, City Manager
Samantha Zimmerman, Purchasing Agent

Recommendation for Jail Food Service
PURPOSE
To recommend a one year renewal of the contract with Summit Food Service (formerly CBM
Managed Services), of Sioux Falls, SD, for the period covering January 1, 2022 through
December 31, 2022 for jail food service.
BACKGROUND and FINDINGS
In 2017, the City took bids to find a contractor to provide the service of purchasing, receiving,
preparing, and serving the food necessary to meet the nutritional needs of the inmates. Summit
Food Service was awarded the three year contract as the only bidder.
The Middletown City Jail provides three meals per day to approximately sixty (60) inmates
under normal conditions. Due to the national pandemic in early 2020, the City experienced a
lower than normal inmate population of approximately ten (10) inmates.
In May 2020, City Council approved an amendment to the contract paying Summit a flat
payment of $2,520 per week when the jail population is fifty (50) inmates or less. This payment
is equivalent to the cost of fifty (50) inmates. When the jail population goes over fifty (50)
inmates, the City pays the normal amount of $2.40 per meal. In this situation, Summit is still
preparing enough food for fifty (50) inmates and any additional food is donated.
A renewal period of three (3) additional one-year periods (1/1/21 – 12/31/23) was written into
the original bid. In November 2020, City Council approved the first renewal year through
December 31, 2021. The Middletown City Jail staff is highly satisfied with Summit and believe
it is in the best interest of the City to renew the contract the second renewal year through
December 31, 2022. Summit is proposing to adjust the pricing for the 2022 renewal year to the
following:
2021 Pricing
Cost per Meal
Cost per Bagged Meal
Cost per Diabetic Snack

$2.40
$2.40
$1.50

2022 Proposed Pricing
$2.18
$2.48
$1.55

The pricing change requested is reducing the price per meal but slightly increasing the price per
bagged meal and diabetic snack. This request would also reduce the flat payment to $2,289 per
week when the jail population is fifty (50) inmates or less.
ALTERNATIVES
1. Do not renew with Summit Food Service. If we do not renew we would need to rebid this
service. If we rebid we risk paying a much higher price.
2. Provide the service internally. We have checked into this in the past, and it is not cost
effective for the City to provide this service. This is a very specialized service, since food is the
number one cause of disruption among inmates in any incarceration facility. Contracting with an
organization that has experience in the corrections area helps eliminate the disruption, as well as
gives us the insurance we need to make sure the food is properly prepared and the inmates are
appropriately fed.
3. Intergovernmental agreement with Butler, Warren, or Montgomery Counties through
Aramark. Aramark currently holds the contracts with the above mentioned counties. Last year,
Aramark attempted to create an intergovernmental agreement where they would prepare the
meals for Middletown City Jail at the County Jail and transport to Middletown. Aramark was
unsuccessful in obtaining approval from those counties to use their kitchens.
FINANCIAL IMPACT
Funds will be appropriated in the 2022 budget for this purchase. The exact amount to be spent
on this contract depends on the number of inmates housed in the jail.
EMERGENCY/NON EMERGENCY
Non-Emergency
cc:

Barb Bradley, Acting Finance Director
David Birk, Police Chief
Leanne Hood, Deputy Police Chief

LEGISLATION
ITEM 5

PID No. 110559 – Final Resolution
RESOLUTION NO. R2021-40
A FINAL RESOLUTION AUTHORIZING THE CITY MANAGER TO ENTER A
CONTRACT WITH THE STATE OF OHIO, DEPARTMENT OF TRANSPORTATION
FOR THE REHABILITATION OF BRIDGES NUMBER BUT-122-0606 AND BUT-1220626 LOCATED ON STATE ROUTE 122 OVER THE GREAT MIAMI RIVER AND
DECLARING AN EMERGENCY.
The following Final Resolution enacted by the City of Middletown, Ohio, hereinafter
referred to as the Legislative Authority/Local Public Agency or “LPA”, in the matter of
the stated described project.
WHEREAS, on the 7th day of July, 2020, the LPA enacted legislation proposing
cooperation with the Director of Transportation for the described project:
The project consists of rehabilitating Bridge No. BUT-122-0606
(SFN 0902209) located on S.R. 122 over the Great Miami River and
Bridge No. BUT-122-0626 (SFN 0902217) located on S.R. 122over
the Great Miami River overflow channel, including scour repair,
dredging, installation of three boulder vanes, resurfacing S.R. 122
between the two structures, curb and gutter, lighting and
pavement markings, lying within the City of Middletown.
WHEREAS, the LPA shall cooperate with the Director of Transportation in the
above described project as follows:
The City agrees to assume and bear one hundred percent (100%)
of the entire cost of the improvement within the city limits, less the
amount of Federal-Aid funds set aside by the Director of
Transportation for the financing of this improvement from funds
allocated by the Federal Highway Administration, U.S. Department
of Transportation.
The share of the cost of the LPA is now estimated in the amount of $209,248.00), but
said estimated amount is to be adjusted in order that the LPA’s ultimate share of said
improvement shall correspond with said percentages of actual costs when said actual
costs are determined; and
WHEREAS, The Director of Transportation has approved said legislation
proposing cooperation and has caused to be made plans and specifications and an
estimate of cost and expense for improving the above described highway and has
transmitted copies of the same to this legislative authority; and
WHEREAS, the LPA desires the Director of Transportation to proceed with the
aforesaid highway improvement.

NOW, THEREFORE, BE IT RESOLVED, by the City Council of the City of
Middletown, Butler/Warren Counties, Ohio, that:
Section 1
I.
That the estimated sum of $209,248.00 has been previously appropriated for
the improvement described above. The Finance Director is hereby authorized and
directed to issue an order on the treasurer for said sum upon the requisition of the
Director of Transportation to pay the cost and expense of said improvement. We
hereby agree to assume in the first instance, the share of the cost and expense over
and above the amount to be paid from Federal funds.
II.
That the LPA hereby requests the Director of Transportation to proceed with the
aforesaid highway improvement.
III.
That the LPA enter into a contract with the State, and that City Manager be,
and is hereby authorized to execute said contract, providing for the payment of the LPA
the sum of money set forth herein above for improving the described project.
IV.
That the LPA transmit to the Director of Transportation a fully executed copy of
this Resolution.
Section 2
This is to certify that we have compared the foregoing copy of Resolution with
the original record thereof, found in the record of proceedings of the LPA, and which
Resolution was duly passed by the LPA on the 19th day of October, 2021, and that the
same is a true and correct copy of the record of said Resolution and the action of said
LPA thereon.
Section 3
This resolution is declared to be an emergency measure necessary for the
immediate preservation of the public health, safety and general welfare, to wit: to meet
state deadlines and assure the availability of federal funding, and shall take effect and
be in force from and after its adoption.
__________________________
Nicole Condrey, Mayor
Adopted:________________
Attest:

_______________________
Clerk of City Council

H:\Law\leg\2021 Leg\r Final Resolution – ODOT SR 122 Bridge

STAFF REPORT
For Business Meeting: October 5th, 2021

DATE

September 24, 2021

TO:

Jim Palenick, City Manager

FROM:

Scott Tadych, Public Works and Utilities Director

CITY/ODOT FINAL LEGISLATION-SR 122 BRIDGE
OVER GREAT MIAMI RIVER
PURPOSE
To authorize Final Legislation with the Ohio Department of Transportation (ODOT) to
participate in the rehabilitation project for the SR 122 Bridge over the Great Miami River
(SFN #0902217).
BACKGROUND AND FINDINGS
ODOT will be rehabilitating the SR 122 Bridge over the Great Miami River. This includes
replacing the expansion joints, upgrading the barriers, painting the structural steel, and
replacing the bearing under intermediate expansion joints, replacing existing street lighting,
concrete curbs and milling and resurfacing the pavement.
Although this bridge is owned by ODOT, the City is responsible for the lighting on the
bridge. The City is also responsible for any defective curb to be replaced and a portion of
the pavement resurfacing. Construction is scheduled for 2022.
FINANCIAL IMPACTS
The Engineer’s estimate for the project is approximately $5 million; however, the City share
is $209,248. The City’s share will be paid out of the Auto & Tax Fund and funds are
appropriated.
EMERGENCY/NON EMERGENCY
Emergency legislation at October 19th 2021 City Council meet to meet ODOT’s deadline for
bidding the project on October 28th, 2021
ATTACHMENTS
ODOT Final Legislation

1

LEGISLATION
ITEM 6

ORDINANCE NO. O2021-83
AN ORDINANCE AUTHORIZING THE CITY MANAGER TO GRANT TWO UTILITY
EASEMENTS TO DUKE ENERGY OHIO, INC. ON A CITY PARCEL LOCATED ON
COLUMBIA AVENUE AND ON A PARCEL LOCATED ON THE SOUTHWEST
CORNER OF TYTUS AVENUE AT BROAD STREET AND DECLARING AN
EMERGENCY.
WHEREAS, Duke Energy Ohio, Inc. is installing a gas main to service the
Essity paper mill located at 700 Columbia Avenue; and
WHEREAS, due to conflicts with other underground utilities within the right-ofway, Duke has requested two easements on City-owned properties, more particularly
shown on Attachments 1 and 2, attached hereto;
NOW THEREFORE, BE IT ORDAINED, by the City Council of the City of
Middletown, Butler/Warren Counties, Ohio, that:
Section 1
The City Manager is hereby authorized on behalf of the City of Middletown to
execute the grant of two easements to Duke Energy Ohio, Inc. in a format substantially
similar to Attachments 3 and 4, attached hereto. Both easements shall be in a form
approved by the Law Director.
Section 2
That it is hereby determined that the subject matter of this legislation is not of
a general and permanent nature, does not provide for a public improvement, and does
not assess a tax or payment.
Section 3
This ordinance is declared to be an emergency measure necessary for the
immediate preservation of the public health, safety and general welfare, to wit: to
prevent delay of Duke’s installation of the new gas main for Essity, and shall take
effect and be in force from and after its adoption.
__________________________
Nicole Condrey, Mayor
Adopted:______________________
Attest:_______________________
Clerk of City Council
H:/Law/leg/2021 Leg/O Utility Easements – Duke Energy
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ATTACHMENT "3"

GRANT OF EASEMENT
DISTRIBUTION

STATE OF OHIO
COUNTY OF BUTLER

Return Recorded Document to:
Land Services, Natural Gas
Duke Energy
139 E. 4th Street, EF320
Cincinnati, OH 45202

PROJECT NO.: 38783039
PARCEL ID/ TAX ID NO.: Q6511015000007

THIS GRANT OF EASEMENT made this ____day ____________________20___, from THE CITY OF
MIDDLETOWN (hereinafter designated as “GRANTOR”), to DUKE ENERGY OHIO, INC., (hereinafter
designated as “DUKE ENERGY OHIO, INC. OR DUKE ENERGY KENTUCKY, INC.”).
WITNESSETH
That GRANTOR, for and in consideration of the sum of One Dollar ($1.00), and other valuable
consideration, the receipt of which is hereby acknowledged, hereby expressly bargains, sells, and grants
unto GRANTEE, its successors and assigns, a perpetual right of way and easement for the purposes of
laying, constructing, installing, maintaining, operating, inspecting, repairing, altering, adding to, upgrading,
replacing, relocating, removing, and protecting pipelines and appurtenances for the transportation of natural
gas under, upon, over, through, and across the land of GRANTOR (or in which GRANTOR has interest)
situated in the County of Butler, Ohio, as described in deed(s) recorded in Official Record Volume 6852,
Page 2215, Butler County Recorder’s Office, (“Property”).
The right of way herein granted is fifteen (15) feet wide, extending seven and a half (7-1/2) feet on each
side of the centerline of the pipeline, the location of which has been mutually agreed upon between
GRANTOR and GRANTEE and is generally depicted and approximated on Exhibit A, which is attached
hereto and incorporated herein by reference. The pipeline as actually installed shall determine the
centerline of said right of way. Subject to all rights granted to GRANTEE herein, such right of way shall be
the portion of the Property encumbered by this GRANT OF EASEMENT.
GRANTEE shall have all rights reasonably necessary for the full use and enjoyment of the rights herein
granted, including, without limitation, the free and full right of ingress and egress over and across the
aforesaid Property and the right, but not the obligation, to keep said right of way cleared of trees, vegetation,
undergrowth, buildings, structures, and any other obstructions. GRANTOR shall not construct, nor permit
to be constructed, any house, structure, or other obstruction on or over said right of way.
GRANTOR hereby binds GRANTOR and GRANTOR’S heirs, representatives, successors, and assigns to
warrant and forever defend all and singular said premises unto GRANTEE, its successors and assigns,
against the claims of all persons whomsoever.
To have and to hold said right of way and easement unto GRANTEE, its successors and assigns,
perpetually and continuously. GRANTOR expressly gives GRANTEE, its successors and assigns, the right
to assign, license, lease, or otherwise transfer, in whole or part, this GRANT OF EASEMENT or any rights
given herein, to any person or entity, including but not limited to, any affiliated parent or subsidiary entity of
GRANTEE, for the uses and purposes expressly stated herein.
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IN WITNESS WHEREOF, this GRANT OF EASEMENT has been signed under seal by GRANTOR, as of
the date first above written.
GRANTOR:

______________________________ Sign
______________________________ Print
______________________________ Title

______________________________ Sign
______________________________ Print
______________________________ Title

STATE OF __________________
COUNTY OF ________________
I, _____________________________, a Notary Public for _____________ County, ______________,
certify that ________________________________________ personally came before me this day and
acknowledged that he (or she) is ________________________ of THE CITY OF MIDDLETOWN, and that
he (or she), in such capacity, being authorized to do so, executed the foregoing Grant of Easement on
behalf of the corporation.
Witness my hand and official seal this the ___ day of ________________, 20__.
[NOTARY SEAL]
________________________________________ Sign
________________________________________ Print
My commission expires:

This Instrument Prepared by Janice L. Walker, Attorney-at-Law, 139 E. Fourth St. Cincinnati, OH 45202.
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ATTACHMENT "4"

GRANT OF EASEMENT
DISTRIBUTION

STATE OF OHIO
COUNTY OF BUTLER

Return Recorded Document to:
Land Services, Natural Gas
Duke Energy
139 E. 4th Street, EF320
Cincinnati, OH 45202

PROJECT NO.: 38783039
PARCEL ID/ TAX ID NO.: Q6511016000001

THIS GRANT OF EASEMENT made this ____day ____________________20___, from THE CITY OF
MIDDLETOWN, OHIO, a municipal corporation (hereinafter designated as “GRANTOR”), to DUKE
ENERGY OHIO, INC., (hereinafter designated as “DUKE ENERGY OHIO, INC. OR DUKE ENERGY
KENTUCKY, INC.”).
WITNESSETH
That GRANTOR, for and in consideration of the sum of One Dollar ($1.00), and other valuable
consideration, the receipt of which is hereby acknowledged, hereby expressly bargains, sells, and grants
unto GRANTEE, its successors and assigns, a perpetual right of way and easement for the purposes of
laying, constructing, installing, maintaining, operating, inspecting, repairing, altering, adding to, upgrading,
replacing, relocating, removing, and protecting pipelines and appurtenances for the transportation of natural
gas under, upon, over, through, and across the land of GRANTOR (or in which GRANTOR has interest)
situated in the County of Butler, Ohio, as described in deed(s) recorded in Official Record Volume 360,
Page 393, Butler County Recorder’s Office, (“Property”).
The right of way herein granted is fifteen (15) feet wide, extending seven and a half (7-1/2) feet on each
side of the centerline of the pipeline, the location of which has been mutually agreed upon between
GRANTOR and GRANTEE and is generally depicted and approximated on Exhibit A, which is attached
hereto and incorporated herein by reference. The pipeline as actually installed shall determine the
centerline of said right of way. Subject to all rights granted to GRANTEE herein, such right of way shall be
the portion of the Property encumbered by this GRANT OF EASEMENT.
GRANTEE shall have all rights reasonably necessary for the full use and enjoyment of the rights herein
granted, including, without limitation, the free and full right of ingress and egress over and across the
aforesaid Property and the right, but not the obligation, to keep said right of way cleared of trees, vegetation,
undergrowth, buildings, structures, and any other obstructions. GRANTOR shall not construct, nor permit
to be constructed, any house, structure, or other obstruction on or over said right of way.
GRANTOR hereby binds GRANTOR and GRANTOR’S heirs, representatives, successors, and assigns to
warrant and forever defend all and singular said premises unto GRANTEE, its successors and assigns,
against the claims of all persons whomsoever.
To have and to hold said right of way and easement unto GRANTEE, its successors and assigns,
perpetually and continuously. GRANTOR expressly gives GRANTEE, its successors and assigns, the right
to assign, license, lease, or otherwise transfer, in whole or part, this GRANT OF EASEMENT or any rights
given herein, to any person or entity, including but not limited to, any affiliated parent or subsidiary entity of
GRANTEE, for the uses and purposes expressly stated herein.
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IN WITNESS WHEREOF, this GRANT OF EASEMENT has been signed under seal by GRANTOR, as of
the date first above written.
GRANTOR:

______________________________ Sign
______________________________ Print
______________________________ Title

______________________________ Sign
______________________________ Print
______________________________ Title

STATE OF __________________
COUNTY OF ________________
I, _____________________________, a Notary Public for _____________ County, ______________,
certify that ________________________________________ personally came before me this day and
acknowledged that he (or she) is ________________________ of THE CITY OF MIDDLETOWN, OHIO, a
municipal corporation, and that he (or she), in such capacity, being authorized to do so, executed the
foregoing Grant of Easement on behalf of the corporation.
Witness my hand and official seal this the ___ day of ________________, 20__.
[NOTARY SEAL]
________________________________________ Sign
________________________________________ Print
My commission expires:

This Instrument Prepared by Janice L. Walker, Attorney-at-Law, 139 E. Fourth St. Cincinnati, OH 45202.
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STAFF REPORT
For Business Meeting: October 5, 2021

DATE

September 22, 2021

TO:

Jim Palenick, City Manager

FROM:

Scott Tadych, Public Works and Utilities Director

GRANT OF EASEMENTS TO DUKE ENERGY FOR
INSTALLATION OF A GAS MAIN ON CITY OWNED PROPERTY
PURPOSE
Authorize the City Manager to grant utility easements to Duke Energy Ohio, Inc. for
installation of a gas main on two separate City owned properties.
BACKGROUND AND FINDINGS
Duke Energy is requesting the City grant utility easements on two separate City-owned
properties for a new gas main to service the Essity Paper Mill located at 700 Columbia
Ave. Essity is in the process of converting the power supply for the plant from coal to
natural gas. The conversion process requires installation of an 8 inch gas main along
Tytus Ave. and Reinatz Blvd. Due to conflicts with other underground utilities within the
right-of-way, Duke in requesting easements on City owned property. One being the
Middletown Water Treatment Plant and the second being a vacate City owned parcel at
southwest corner of Tytus Ave. Broad St. See map attached for specific locations.
Staff recommends granting the easements as requested.
ALTERNATIVES
Do not grant the easements.
FINANCIAL IMPACTS
None
EMERGENCY/NON EMERGENCY
Emergency legislation is requested at the October 19th City Council meeting.
ATTACHMENTS
Draft Easement Documents
Location Map
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LEGISLATION
ITEM 7

ORDINANCE NO. O2021-85
AN ORDINANCE ESTABLISHING A PROCEDURE FOR AND AUTHORIZING AN
EXTENSION OF THE CURRENT CONTRACT WITH SMARTBILL LTD. FOR THE
PRINTING AND MAILING OF WATER BILLS.
WHEREAS, in 2009 the City entered into a three-year contract with SmartBill,
Ltd. as the lowest and best bidder for the printing and mailing of water bills; and
WHEREAS, the City has extended the contract for one-year terms at the same
price since 2013; and
WHEREAS, in 2019, the City requested bids for the mailing of tax bills and it
was determined that SmartBill was still the lowest and best price for this type of service;
and
WHEREAS, SmartBill, Ltd. is willing to extend the contract for another year
(2022) at the same price;
NOW, THEREFORE, BE IT ORDAINED, by the City Council of the City of
Middletown, Butler/Warren Counties, Ohio that:
Section 1
The City Manager, without complying with the procedures of Chapter 735 of the
Revised Code shall enter into an extension of the contract with SmartBill Ltd. for the
printing and mailing of water bills for 2022 in accordance with the current contract on
file with the City Purchasing Agent.
Section 2
For said purposes, the Finance Director is authorized and directed to expend a
sum not to exceed $120,000.00 to be paid equally from the Water and Sewer Funds
(Fund # 510 & 520).
Section 3
City Council hereby determines that the procedure to be followed in the award
and execution of the aforesaid contract shall consist solely of the procedure set forth in
this Ordinance and the provisions of Chapter 735 of the Revised Code shall not be
applicable to the award and execution of the aforesaid contract.
Section 4
It is hereby determined that the subject matter of this legislation is not of a
general and permanent nature, does not provide for a public improvement, and does
not assess a tax or payment.

Section 5
This ordinance shall be effective at the earliest time permitted by law.
__________________________
Nicole Condrey, Mayor
1st reading: October 5, 2021
2nd reading: __________
Adopted: ____________
Effective: ___________
Attest: _______________________
Clerk of the City Council
H:/Law/leg/2021 Leg/O SmartBill – Water Bills 2022

STAFF REPORT
For the Business Meeting of October 5, 2021

September 22, 2021
TO:
FROM:

Jim Palenick, City Manager
Samantha Zimmerman, Purchasing Agent

Printing and Mailing of Water Bills
PURPOSE
To recommend the extension of the contract for the printing and mailing of water bills to
SmartBill, Ltd., of Hebron, Ohio, in the amount of $.13/bill, plus postage.
BACKGROUND and FINDINGS
The City presently mails approximately 18,500 water bills each month. These bills are on a 5
day billing cycle, which means there is a massive mailing of bills every five days. Prior to 2009,
the City handled the printing and mailing of all the bills.
In 2009, the City bid this service to find an outside contractor. At that time SmartBill, Ltd.,
submitted the lowest bid. The implementation of this service allowed us to outsource one of our
processes in an effort to save both money and staff time. This has worked well for the City.
SmartBill has provided excellent service over the past several years, and is willing to extend the
contract through December 31, 2022, at the same price.
In 2019, the City requested bids for the mailing of tax bills and SmartBill came back with the
lowest out nine bids at a difference of only $0.009 compared to the 2012 bid.
ALTERNATIVES
1. Return the service in-house. However, contracting the service out results in reduced postage
rates, wear and tear on the City’s mailing equipment, and software maintenance costs, as well as
reduced staff time, resulting in significant savings.
2. Request bids for this service. SmartBill has kept our price the same since 2009. City staff is
satisfied with SmartBill and the 2019 rebid of tax bills confirms that prices have stayed the same
since 2009.
FINANCIAL IMPACT
We anticipate an expenditure of approximately $8,300/month for this service through the 2022
contract year, plus an additional $14,000 annually in stock costs (bills, envelopes, etc.). Any
postage increases will be absorbed by the City.

RECOMMENDATION
It is recommended the contract be awarded to SmartBill, Ltd., of Hebron, Ohio, in the same
amounts as proposed in Bid 09-6989-08.
EMERGENCY/NON EMERGENCY
Non-Emergency
cc:

Barbara Bradley, Acting Finance Director

LEGISLATION
ITEM 8

ORDINANCE NO. O2021-86
AN ORDINANCE VACATING A PORTION OF PUBLIC RIGHT-OF-WAY LOCATED
ON RIVERVIEW AVENUE BETWEEN THE PROPERTIES AT 3815 AND 3817
VANNEST AVENUE.
WHEREAS, the property owner at 3815 Vannest Avenue petitioned for the
vacation of a portion of right-of-way located on Riverview Avenue (0.36 acres) between
3815 and 3817 Vannest Avenue, as approximately shown on the attached Exhibit “A”;
and
WHEREAS, staff has determined that Riverview Avenue will not be extended
and there is no longer a public need for this portion of right-of way; and
WHEREAS, the proper notice and publication of said request to vacate said
property has been provided and City Planning Commission conducted a public hearing
on September 8, 2021; and
WHEREAS, the City Planning Commission has determined that there is no
public need for the property to be vacated, that vacation will not be detrimental to the
general interest, and has recommended that the right-of-way be vacated; and
WHEREAS, City Council has conducted a public hearing on October 5, 2021
and confirms the determination of the City Planning Commission;
NOW, THEREFORE, BE IT ORDAINED, by the City Council of the City of
Middletown, Butler/Warren Counties, Ohio that:
Section 1
The right-of-way located between 3815 and 3817 Vannest Avenue is hereby
vacated subject to the easements listed below. The exact location of the vacated
parcel shall be determined by a survey and a legal description. The following
easements will also be needed: sanitary sewer easement, private drainage easement
and access easement. The City Manager is authorized to execute the documents
necessary to complete the conveyance.
Section 2
It is hereby determined that the subject matter of this legislation is not of a
general and permanent nature, does not provide for a public improvement, and does
not assess a tax or payment.

Section 3
This ordinance shall take effect and be in force on and after the earliest period
allowed by law.
_________________________________
Nicole Condrey, Mayor
1st Reading: October 5, 2021
2nd Reading:____________
Adopted:______________
Effective:______________

Attest:_____________________________
Clerk of City Council
H:/law/leg/2021 Leg/O ROW Vacation – Riverview

EXHIBIT "A"

LEGISLATION
ITEM 9

ORDINANCE NO. O2021-87
AN ORDINANCE AUTHORIZING THE CITY MANAGER TO ENTER INTO A SMALL
BUSINESS GRANT AGREEMENT WITH SPARKY’S AMERICAN MOTORCYCLES.
WHEREAS, Sparky’s American Motorcycles is relocating to 3711 Commerce
Drive in Middletown from its current location in Monroe, Ohio; and
WHEREAS, the City is interested in providing an incentive for the small business
to continue to diversify and grow at their new location; and
NOW, THEREFORE, BE IT ORDAINED, by City Council of the City of
Middletown, Butler/Warren Counties, Ohio, that:
Section 1
The City Manager is hereby authorized to enter into a small business grant
agreement with Sparky’s American Motorcycles. The agreement shall be in a form
substantially similar to Exhibit “A”, attached hereto.
Section 2
For said purposes, the Finance Director is hereby authorized to pay a sum not
to exceed $25,000.00 from the Property Development Fund (Fund # 499).
Section 3
law.

This ordinance shall take effect and be in force at the earliest time permitted by
___________________________
Nicole Condrey, Mayor

1st Reading: October 5, 2021
2nd Reading:__________
Adopted:____________
Effective:____________
Attest:____________________
Clerk of the City Council
H:/Law/leg/2021 Leg/O Sparkys Small Business Grant - REVISED

SMALL BUSINESS GRANT AGREEMENT
THIS SMALL BUSINESS GRANT AGREEMENT (the “Agreement”) is made and
entered into this ___ day of __________________, 2021, by and between the City of Middletown,
an Ohio municipal corporation (the “City”), and Sparky’s American Motorcycles, an Ohio
corporation, (“Company”). The City and the Company are collectively referred to herein as the
"Parties".
RECITALS
WHEREAS, as authorized in Article VIII, Section 13 of the Ohio Constitution and
pursuant to Ordinance No. O2021-____ (the “Approval Ordinance”), the City has offered to
provide the Company with a small business grant consistent with the City’s goal of encouraging
the development and maintenance of commercial and industrial businesses within the City and to
provide for the creation of jobs and employment opportunities within the City; and
WHEREAS, the Company has accepted the City’s offer to provide a small business grant
and has agreed to enter into this Agreement, which sets forth the Company’s respective rights and
obligations concerning the payment of such grant.
NOW, THEREFORE, the Parties covenant, agree and obligate themselves as follows:
Section 1. Terms of the Grant. The City shall provide to the Company a single small
business grant in the amount of $25,000.00 (the “Grant”), which the Company shall use for
building improvements at its new operation at 3711 Commerce Drive, Middletown, Ohio 45044
(the “Premises”). The Grant shall be paid in one lump sum, upon the Company’s written notice to
the City that it will move forward with the business relocation and building improvements to the
Premises, provided that this Agreement has been fully executed by both Parties. By accepting the
Grant, the Company agrees to meet certain objectives as set forth in Section 3 below (the “Grant
Objectives”).
Section 2. City's Obligation to Make Payments Not Debt: Payments Limited to Nontax
Revenues. Notwithstanding anything to the contrary herein, the obligations of the City pursuant
to this Agreement shall not be a general obligation debt or bonded indebtedness, or a pledge of the
general credit or taxes levied by the City, and the Company shall have no right to have excises or
taxes levied by the City, the State or any other political subdivision of the State for the performance
of any obligations of the City herein. Consistent with Section 13 of Article VIII, Ohio Constitution,
any payments required to be made by the City pursuant to this Section 2 shall be payable solely
from the City's non-tax revenues. Further, the obligation of the City to make such payments
pursuant to this Agreement shall be in accordance with the Approval Ordinance and subject to
certification by the Finance Director of the City as to the availability of such non-tax revenues.
Section 3. Grant Objectives. In consideration of the City’s agreement to provide the
Grant to the Company, the Company hereby agrees to meet and maintain the following objectives
(collectively, the “Grant Objectives”):

(a)
The Company shall remain upon the Premises for at least four (4) years from the
date it notifies the City in writing that it will move forward with its expansion on the Premises, as
proposed to the City in the Company’s application for the Grant (the “Term of Occupancy”); and
(b)
The Company shall retain 10 full-time employees (the “Retained Employees”) from
its current location in Monroe at the Premises with annual payroll in the amount of $450,000.00
throughout the Term of Occupancy; and
(c)
By December 31, 2024, the Company shall have employed 20 new full-time
employees (the “New Employees”) at the Premises with annual payroll in the amount of
$900,000.00; and
(d)
By December 31, 2024, the Company’s total annual payroll for the Retained
Employees and New Employees shall equal or exceed $1,350,000.00, which wages are subject to
City withholding; and
(e)
At the end of the Term of Occupancy, the Company shall have invested at least
$2,100,000.00 in connection with its operations at the Premises.
Section 4. Annual Review of Grant Objectives; Actions by City. Beginning at the end
of the first full year of the Term of Occupancy, and at the end of each succeeding year, the City
shall review the Grant Objectives of the Company to determine whether it is maintaining
compliance according to the terms set forth above (the “Annual Review”). In the event that the
City determines at any Annual Review that the Company has not met all applicable Grant
Objectives during that year, then the Company shall repay a portion of the Grant to the City. The
annual repayment amount shall be $6,250.00. The annual repayment shall be made for so long as
the Company fails to meet the Grant Objectives until such time as the Grant Objectives are met,
and shall be paid within sixty (60) days following the date the City notifies the Company of its
determination. In order for the City to determine that the Company has met all of the Grant
Objectives, it may reasonably require the Company to submit information to support that
determination.
Further, if the Company terminates its operations at the Premises or relocates prior to the
end of the first full year of the Term of Occupancy, the Company shall repay the entire Grant to
the City within sixty (60) days of such termination or relocation. If the Company terminates its
operations at the Premises or relocates prior to the end of the second full year of the Term of
Occupancy, the Company shall repay a portion of the Grant equal to $18,750.00 to the City within
sixty (60) days of such termination or relocation. If the Company terminates its operations at the
Premises or relocates prior to the end of the third full year of the Term of Occupancy, the Company
shall repay a portion of the Grant equal to $12,500.00 to the City within sixty (60) days of such
termination or relocation. If the Company terminates its operations at the Premises or relocates
prior to the end of the fourth full year of the Term of Occupancy, the Company shall repay a
portion of the Grant equal to $6,250.00 to the City within sixty (60) days of such termination or
relocation. If the Company terminates its operations at the Premises or relocates following the
expiration of the Term of Occupancy, the Company shall not be obligated to repay any portion of
the Grant to the City.
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Section 5.

Miscellaneous.

(a)
Notices. Except as otherwise specifically set forth in this Agreement, all notices,
demands, requests, consents or approvals given, required or permitted to be given hereunder shall
be in writing and shall be deemed sufficiently given if actually received or if hand-delivered or
sent by a recognized, overnight delivery service or by certified mail, postage prepaid and return
receipt requested, addressed to the other party at the address set forth in this Agreement or any
addendum to or counterpart of this Agreement, or to such other address as the recipient shall have
previously notified the sender of in writing, and shall be deemed received upon actual receipt,
unless sent by certified mail, in which event such notice shall be deemed to have been received
when the return receipt is signed or refused. For purposes of this Agreement, Notices shall be
addressed to:
(i)

If to the City:
City of Middletown, Ohio
1 Donham Plaza
Middletown, Ohio 45042
Attention: Chris Xeil Lyons, Economic Development Director

(ii)

If to the Company:
Sparky’s American Motorcycles
3711 Commerce Drive
Middletown, Ohio 45044
Attn: Ray Phipps

The Parties, by notice given hereunder, may designate any further or different addresses to
which subsequent notices, certificates, requests or other communications shall be sent.
(b)
Extent of Provisions: No Personal Liability. All rights, remedies, representations,
warranties, covenants, agreements and obligations of the City under this Agreement shall be
effective to the extent authorized and permitted by applicable law. No representation, warranty,
covenant, agreement, obligation, or stipulation contained in this Agreement shall be deemed to
constitute a representation, warranty, covenant, agreement, obligation or stipulation of any present
or future official, member, officer, agent or employee of the City or the Company in other than his
or her official capacity. No official executing or approving the City's or the Company’s
participation in this Agreement shall be liable personally under this Agreement or be subject to
any personal liability or accountability by reason of the issuance thereof.
(c)
Successors. This Agreement shall be binding upon and inure to the benefit of the
Company and its successors and assigns.
(d)
Amendments. This Agreement may only be amended by a written instrument
executed by both Parties.
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(e)
Executed Counterparts. This Agreement may be executed in several counterparts,
each of which shall be regarded as an original and all of which shall constitute but one and the
same agreement. It shall not be necessary in proving this Agreement to produce or account for
more than one of those counterparts.
(f)
Severability. In case any section or provision of this Agreement, or any covenant,
agreement, obligation or action, or part thereof, made, assumed, entered into or taken, or any
application thereof, is held to be illegal or invalid for any reason:
(i)
that illegality or invalidity shall not affect the remainder hereof or thereof,
any other section or provision hereof, or any other covenant, agreement, obligation or
action, or part thereof, made, assumed, entered into, or taken, all of which shall be
construed and enforced as if the illegal or invalid portion were not contained herein or
therein;
(ii)
the illegality or invalidity of any application hereof or thereof shall not
affect any legal and valid application hereof or thereof; and
(iii) each section, provision, covenant, agreement, obligation or action, or part
thereof shall be deemed to be effective, operative, made, assumed, entered into or taken in
the manner and to the fullest extent permitted by law.
(g)
Captions. The captions and headings in this Agreement are for convenience only
and in no way define, limit or describe the scope or intent of any provisions or sections of the
Agreement.
(h)
Governing Law and Choice of Forum. This Agreement shall be governed by and
constructed in accordance with the laws of the State of Ohio or applicable federal law. All claims,
counterclaims, disputes and other matters in question between the City, its agents and employees,
and the Company, its employees and agents, arising out of or relating to this Agreement or its
breach will be decided in a court of competent jurisdiction within Butler County, Ohio.
IN WITNESS WHEREOF, the City and the Company have caused this Agreement to be
executed in their respective names by their duly authorized representatives, all as of the date first
written above.
CITY OF MIDDLETOWN

SPARKY’S AMERICAN MOTORCYCLES

By______________________________
James M. Palenick
City Manager

By______________________________

Approved as to form:

Title____________________________

Name___________________________

_________________________
Law Director
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STAFF REPORT
For the business meeting of October 5, 2021

_____________________________________________________________________________
DATE:

September 17, 2021

TO:

Jim Palenick, City Manager

FROM:
PREPARED BY:

Chris Xeil Lyons, Economic Development Director
Alaina Geres, Economic Development Program Manager
Small Business Grant – Sparky’s American Motorcycle

PURPOSE
To authorize a small business grant in the amount of $25,000 to assist with building improvements
for their new facility at 3711 Commerce Drive in Middletown.
BACKGROUND AND FINDINGS
Sparky’s American Motorcycle is relocating their operations from Monroe to Middletown. They
sell and service Harley Davidson motorcycles aged from 1964 to present and is also home to
NHRA Professional Racer Ray Phipps. Part of this project will be the development of a racing
museum at this location.
Market analysis shows there is over 100,000 registered Harley Davidson owners within a 20-mile
radius of this location. This business will tie in will to an already growing niche of motorcyclerelated businesses including but not limited to Annie Up V-Twin and Off-Road at 1391 Central –
a shop for biker apparel and parts, BMW Motorcycles of Greater Cincinnati at 140 N Verity – a
BMW dealer for new and used motorcycles, Octane Outlet at 6775 Roosevelt Avenue – a
motorcycle and powersports dealer, and Pierson Outdoor Power Center at 3456 South Dixie
Highway – a motorcycle, ATV/UTV, and lawn equipment dealership.
They will be investing $2.1M into the project, bringing 10 full-time employees with a payroll of
$450,000 and will grow their employment to 30 positions with a payroll of $1,350,000 by
12/31/2024. Average techs salaries are $50K, while the senior tech positions earn up to $70K-80K.
See attached agreement.
ALTERNATIVES
1. Offer less
2. Offer more
3. Offer nothing
Staff does not recommend any of these alternatives. This business will help to diversify our
industries in Middletown and serve a need in the market.
FINANCIAL IMPACTS
$25,000 – 499.990.52811 – CRA Payments

NON-EMERGENCY / EMERGENCY
Non-emergency.

LEGISLATION
ITEM 10

ORDINANCE NO. O2021-84
AN ORDINANCE AUTHORIZING A PURCHASE, SALE & DEVELOPMENT
AGREEMENT WITH MAIN STREET COMMUNITY CAPITAL, LLC FOR THE
DEVELOPMENT OF A RIVERFRONT DESTINATION ENTERTAINMENT DISTRICT
AND THEME PARK AND DECLARING AN EMERGENCY.
WHEREAS, Main Street Community Capital, LLC (hereinafter “Main Street”) is
developing a riverfront entertainment district and theme park to be branded and
trademarked under the name “Hollywoodland”; and
WHEREAS, the parties have negotiated a tentative agreement describing the
obligations, requirements and financial commitments of the parties, the expected
schedule and timing of pre-construction activities leading to financing, property
acquisition, and the conditions necessary to complete construction and open the
development;
NOW, THEREFORE, BE IT ORDAINED, by the City Council of the City of
Middletown, Butler/Warren Counties, Ohio that:
Section 1
The City Manager is hereby authorized to enter into a Purchase, Sale &
Development Agreement with Main Street Community Capital, LLC for the
development of a riverfront entertainment destination. The contract shall be in a form
substantially similar to Attachment “1”, attached hereto, and shall be approved by the
City Manager and the Law Director. The City Manager, Finance Director and/or Law
Director are further authorized to execute such other documents, including documents
of conveyance, that are necessary to consummate the terms of and transactions
contemplated in the agreement.
Section 2
For said purposes, the Finance Director is hereby authorized to pay a sum not
to exceed $7,500,000.00 from the American Rescue Plan Act of 2021 Fund (Fund #
266), which such sum is hereby appropriated to the accounts of 164 (266.164.54355).
Payment shall occur in accordance with the payment schedule included in the
Purchase, Sale & Development Agreement.
Section 3
It is hereby determined that the subject matter of this legislation is not of a
general and permanent nature, does not provide for a public improvement, and does
not assess a tax or payment.

Section 4
This ordinance is declared to be an emergency measure necessary for the
immediate preservation of the public health, safety and general welfare, to wit: to allow
the project to move forward without delay, and shall take effect and be in force from
and after its adoption.
__________________________
Nicole Condrey, Mayor
Adopted:______________________
Attest:_______________________
Clerk of City Council
H:/Law/leg/2021 Leg/O PSDA Main Street Community Capital

PURCHASE, SALE AND DEVELOPMENT AGREEMENT

by and between

CITY OF MIDDLETOWN, OHIO

AND

MAIN STREET COMMUNITY CAPITAL MIDDLETOWN, LLC

___________, 2021
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PURCHASE, SALE, AND DEVELOPMENT AGREEMENT
THIS PURCHASE, SALE, AND DEVELOPMENT AGREEMENT (“Agreement”), is
made as of the ____ day of ____________ 2021, by and between the CITY OF MIDDLETOWN,
OHIO, a municipality (“City”), and MAIN STREET COMMUNITY CAPITAL MIDDLETOWN,
LLC, a Minnesota limited liability company, having offices for the transaction of business at 333
E. 10th Street, Suite LL2, Dubuque, IA 52001 (“Developer”).
WITNESSETH:
WHEREAS, the Subject Property (defined below) is located in the City and the City
believes that the Subject Property as a whole has been underutilized and has become an adverse
and undesirable influence on the community;
WHEREAS, the City has been presented with a proposal by Developer whereby Developer
would undertake an approximately $1.3 billion development of the Subject Property into a large
scale mixed-use development project containing components of a regional entertainment and
amusement venue, conference center, retail, and residential uses on the Subject Property;
WHEREAS, subject to the terms and conditions of this Agreement, as part of that project
Developer is willing to (a) acquire the Subject Property; (b) cause the Minimum Improvements
and City Owned Improvements (such terms defined below) to be constructed on the Subject
Property, (c) lease the Ground Leased Property (defined below) to the City, and (d) enter the
Convention Center Agreement with the City (defined below);
WHEREAS, the City is willing to (a) provide certain incentives and financial assistance as
consideration for Developer’s obligations; (b) transfer the City Transferred Property (defined
below) to Developer in accordance with the milestones set forth in this Agreement, (c) lease the
Ground Leased Property from Developer, and (d) enter the Convention Center Agreement with
Developer, all pursuant to the terms and conditions of this Agreement;
WHEREAS, the City anticipates issuing, or causing another governmental issuer of bonds
to issue, one or more special obligation revenue bonds or notes to finance the construction of the
City Owned Improvements;
WHEREAS, the City has received from the Developer information that the development
of the Project Site in accordance with this Agreement is not economically feasible, according to
generally accepted principles of economic viability of mixed-use developments “but for” the
availability of certain necessary financing support as described further in this Agreement;
WHEREAS, other stakeholders will be involved in the development of the project,
including a new community authority to be formed by the City under Ohio Revised Code Chapter
349 for a new community district comprising the Subject Property (“NCA”), the Middletown Port
Authority (“Port Authority”), and one or more private investors or private lenders.
WHEREAS, the City believes that the development of the Subject Property pursuant to
this Agreement and the fulfillment generally of this Agreement, will result in the establishment of
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jobs at the Subject Property and drive jobs to nearby areas of the City by increased traffic in the
Downtown District, are vital activities that are in the best interests of the City and the health, safety,
and welfare of its residents, and that such activities are in accord with the public purposes and
provisions of the applicable State and local laws and requirements under which the foregoing
project is being undertaken.
WHEREAS, the City believes the Project will aid a planned expansion of tourism, travel,
and hospitality facilities delayed due to the pandemic, as the City has been working toward
development of a convention center and related improvements on or near the Subject Property for
a significant amount of time, which development was delayed and affected by the COVID-19
pandemic.
NOW, THEREFORE, in consideration of the promises and the mutual obligations of the
parties hereto, each of them does hereby covenant and agree with the other as follows:
ARTICLE I. DEFINITIONS
Section 1.1 Definitions. In addition to other definitions set forth in this Agreement,
including in the forgoing preamble and recitals, all capitalized terms used and not otherwise
defined herein shall have the following meanings unless a different meaning clearly appears from
the context:
Alternative Subject Property means the property that will be identified by City and
Developer as an alternative location for construction of the Improvements in the event of the
circumstance described in Section 4.1.c.
Certificate of Completion means a certification in a form to be agreed upon by the parties
as described in Section 5.4.
City means the City of Middletown, Ohio, an Ohio municipal corporation organized under
the laws of the State and its Charter.
City Bonds means the special obligation revenue bonds or notes issued by the City or
another governmental issuer of revenue bonds or notes to fund the City Owned Improvements, in
an amount to be determined by the City but in a sufficient amount to finance all Project Costs
related to construction of the City Owned Improvements, and to be repaid from the revenues
produced by the development on the Subject Property itself (e.g., incentive programs created for
and encumbering the Subject Property).
City Council means the municipal legislative body known as the Middletown City Council.
City Owned Improvements means the convention center and related improvements to be
constructed on the Convention Center Property, and both the stand-alone parking facility and
underground parking facility to be constructed on the Ground Leased Property, pursuant to Article
IX and as more particularly described on Exhibit C-1 and depicted on Exhibit C-2.
City Owned Improvements Budget Cap means the dollar mount to be determined by the
City during Pre-Construction Work and confirmed by Developer as sufficient to complete the City
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Owned Improvements, which amount will be the maximum amount of money devoted by the City
to construction of the City Owned Improvements. The City Owned Improvements Budget Cap is
currently estimated to be Two Hundred Thirty Million Dollars ($230,000,000).
City Owned Improvements Construction Payments means payments the City makes to
Developer for certified Project Costs as described in Section 9.5 of this Agreement equal to the
certified and approved Project Costs related to the Pre-Construction Work and the City Owned
Improvements (but said payments by the City shall not exceed the City Owned Improvements
Budget Cap).
City Property Deed means the Deed(s) given by the City to Developer for the City
Transferred Property, each in a form to be agreed upon by the parties.
Closing means the closing of the fee simple transfer of the City Transferred Property to
Developer as further defined in Article IV which shall be in accordance with the approved Project
Schedule if all conditions precedent are satisfied or waived.
Commence Construction means to commence construction of the Improvements on the
Subject Property after entry into one or more valid and binding construction contracts (including,
at a minimum, the commencement of construction of any necessary underground facilities such as
utilities, footings and foundation), which shall be in accordance with the Project Schedule, which
shall in no event occur before Developer’s acquisition of all portions of the Subject Property.
Commencement Date means the date the last party executes this Agreement.
Confirmed Project Revenue Allocation has the meaning set forth in Section 3.2.
Construction Plans means the plans, specifications, drawings and related documents
reflecting the construction work to be performed by Developer on the Subject Property in
connection with the Improvements; the Construction Plans shall be as detailed as the plans,
specifications, drawings and related documents which are submitted to the building inspector of
the City as required by applicable City codes.
Convention Center means the City Owned Improvements to be constructed and located on
the Convention Center Property pursuant to this Agreement and subsequently operated as a
municipal/regional convention center.
Convention Center Agreement means the agreement(s) under which the Developer agrees
to lease from the City, and/or manage on behalf of the City, all or a portion of the City Owned
Improvements following construction thereof under this Agreement, in the form agreed upon by
the parties in accordance with Section 4.5.
Developer means Main Street Community Capital Middletown, LLC, having an address at
333 E. 10th Street, Suite LL2, Dubuque, IA 52001, a limited liability company organized and
existing under the laws of the Minnesota and registered to do business in the state of Ohio,
including any successors or assigns thereof permitted under this Agreement.
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Developer Affiliate means a corporation, limited liability company, partnership, or other
entity other than Developer that is controlled by, controlling, or under common control with,
Developer, or is contractually obligated through a joint venture with Developer. For purposes of
this definition, “control” means the power to direct or cause the direction of management and
policies of the entity, whether through the ownership of ownership interests in the entity, by
contract, or otherwise.
Event of Default means any of the events described in Section 11.1 of this Agreement.
Ground Lease means the ground lease(s) under which Developer leases the Ground Leased
Property to the City for the construction of a portion of the City Owned Improvements hereunder,
in the form agreed upon by the parties in accordance with Section 4.4.
Improvements means, collectively, the Minimum Improvements and the City Owned
Improvements.
Lender(s) means any entity(s) or persons providing Developer debt financing (or
refinancing) in connection with the Subject Property and/or Minimum Improvements.
Loan means any mortgages or debt, and related loan documents, executed by Developer in
favor of the Lenders that provide debt for the acquisition of the Subject Property and construction
of the Minimum Improvements, and permanent financing (or refinancing) thereafter.
Material Adverse Effect means a material adverse effect upon the business or the financial
position or results of operation of the applicable party hereunder.
Minimum Improvements means the construction of the mixed-use project on the Subject
Property, as further described on Exhibit B-1 and depicted on Exhibit B-2, and generally consisting
of a regional destination entertainment and amusement venue, retail uses, and residential uses, and
specifically excluding the City Owned Improvements.
NCA Declaration has the meaning set forth in Section 13.2
Net Proceeds means any proceeds paid by an insurer to Developer under a policy or policies
of insurance required to be provided and maintained by Developer, as the case may be, pursuant
to Article VI of this Agreement and remaining after deducting all expenses (including fees and
disbursements of counsel) incurred in the collection of such proceeds.
Option Agreements means each of the following agreements entered by the City for the
acquisition or option to acquire that portion of the Third-Party Property more specifically described
in each such Option Agreement:
Selling Parties

Property Parcel Identification

64 S. Main, LLC

Q6511002000021

The American Legion Middletown
Post No. 218 Building Funds, Inc.

Q6511002000020, Q6511002000019
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BTFO LLC
South Main Cornerstone Crew LLC

Q6511002000017, Q6511002000042
Q6511005000022

50 South Main Street LLC

Q6511005000019

Malleum US Partners LP

Q6511005000016

Oaks Community Church, Inc.

Q6511002000025, Q6511002000023
Q6511002000022, Q6511002000021
Q6521014000001, Q6521015000064, Q6521015000058,
Q6521015000065, Q6521015000057, Q6521015000061,
Q6521015000062, Q6521015000060, Q6521015000051,
Q6521015000031, Q6521015000059, Q6521015000066,
Q6521015000052, Q6521015000038, Q6521015000037,
Q6521015000069, Q6521014000004, Q6521014000003,
Q6521015000035, Q6521015000001, Q6521015000070,
Q6521015000068, Q6521015000030, Q6521015000067,
Q6521015000017, Q6521015000055, Q6521015000016,
Q6521015000011, Q6521015000010, Q6521015000009,
Q6521015000008, Q6521015000007, Q6521015000002,
Q6521015000003, Q6521015000004, Q6521015000005,
Q6521015000006, Q6521015000012, Q6521015000013,
Q6521015000014, Q6521015000015, Q6521015000056,
Q6521015000018

Forest Hills Sports Country Club,
Inc., Sports and Recreational
Properties LLC, and Roland Lutz

Performance Bond means one or more surety bonds that guarantee the faithful performance
of this Agreement for, in the aggregate, the entire contract sum to be paid to the general
contractor(s) completing the Improvements and that further guarantees the prompt payment of all
materials and labor, as further defined and set forth in Section 7.8 hereof.
Petition has the meaning set forth in Section 13.2.
Pre-Construction Funding has the meaning set forth in Section 9.5.b.
Pre-Construction Work means feasibility studies, traffic study, preparation work for the
Improvements and related project management, including the preparation of drawings, plans and
specifications sufficiently developed to obtain a guaranteed maximum price bid from a general
contractor, development of the Project Schedule, due diligence, pursuit of City entitlements and
approvals, debt and equity capital, title and survey review, environmental studies, availability of
utilities, geotechnical work and similar activities prior to the date Developer actually Commences
Construction. The Pre-Construction Work will take approximately eighteen (18) months to
complete, but in no event will it take longer than thirty (30) months following the Commencement
Date. During and throughout the Pre-Construction Work, the parties agree to regularly meet and
confer as to project design elements and features, engineering details, and ongoing progress so that
the City and its team of professionals assigned to oversight shall have adequate, ongoing input into
and understanding of the design, engineering, and any value engineering decisions as they are
confronted and determined. There is an implicit understanding that the parties are working
cooperatively to achieve the most successful and economically competitive Project as is possible
with the resources identified.
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Project means the construction of the Improvements on the Subject Property and operation
of aspects thereof as described in this Agreement.
Project Agreements mean, collectively, this Agreement, the NCA declaration contemplated
by Section 13.2, any Performance Bond, the tax increment financing agreement, City Bonds
documents, and any other agreement between the City and the Developer with respect to the
Project, with each such agreement referred to individually as a “Project Agreement.”
Project Costs means all costs and expenses related to the design, development, construction
and furnishing of the Improvements, including without limitation, soft costs such as fees and costs
of architectural, engineering, consulting and other professionals, fees, permit fees and costs,
financing fees, closing costs, start up, franchising fees, and developer fees (provided that Project
Costs to be financed using securities issued by the taxing authority of any subdivision may include
any of the costs identified in R.C. 133.15(B)).
Project Relocation Notice has the meaning set forth in Section 4.1.c.
Project Revenue means all revenue generated through imposition of the Development
Incentives referenced in Sections 13.1 and 13.2 hereto, including Service Payments, community
development charges pursuant Section 13.1, and any other NCA revenues.
Project Schedule means the anticipated Project timeline to be developed cooperatively by
the parties within four (4) months following the Commencement Date, setting forth reasonable
deadlines (subject to Unavoidable Delays) for the major elements of the Pre-Construction Work,
the development of the Construction Plans, the projected Closing, the Commence Construction,
and other similar milestones referenced throughout this Agreement, which the parties acknowledge
may need to be updated by Developer periodically during the course of remaining PreConstruction Work for review and acceptance by the City, which acceptance shall not be
unreasonably withheld, delayed or conditioned.
Purchase Price has the meaning set forth in Section 4.2.c.
Re-Plat has the meaning set forth in Section 4.3.
Reciprocal Easement Agreement means one or more agreement or declaration of covenants
and easements that Developer reasonable determines is desirable to establish the rights and
obligations of the owners (current or future) of the various parcels contained within the Subject
vis-à-vis the other parcels contained within the Subject Property, in such form and containing such
terms as are agreed by the parties, a copy of which may be recorded by either party following full
execution thereof.
Reversionary Right has the meaning set forth in Section 4.2.k.
Service Payments means service payments in lieu of taxes which will be paid by the owners
of the Subject Property pursuant to and in accordance with Ohio Revised Code Section 5709.42.
State means the State of Ohio.
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Subject Property means, subject to Section 4.1.c., all property on which the
Improvements will be located, as depicted and described on Exhibit A-1, and which includes all
of the following:
Term
City Owned Property or
City Property
City Transferred Property

Conference Center Property

Ground Leased Property

Operations Restricted
Property
Third-Party Property

Definition
The property described/depicted on Exhibit A-2, fee title to
which is currently owned by the City.
That portion of the City Property described on Exhibit A-3, fee
title to which will be transferred to Developer as set forth in
Section 4.2.
That property described/depicted on Exhibit A-4, fee title to
which will be retained by the City, and/or transferred by the
Developer to the City as set forth in Section 4.5.
That portion of the City Transferred Property and/or ThirdParty Property described on Exhibit A-5, which will be ground
leased from the Developer to the City as set forth in Section
4.4.
The property described/depicted on Exhibit A-6, and which is
subject to certain covenants related to the use, operation, and
transfer thereof as set forth in Articles 6-8 of this Agreement.
The property described on Exhibit A-7, fee title to which is to
be acquired by the Developer from one or more third parties as
set forth in Section 4.1.

TIF Exemption means a 30-year, 100% tax increment financing exemption to be authorized
for the Subject Property by the City Council pursuant to Ohio Revised Code Section 5709.41.
Termination Date means the date of termination of this Agreement, as established in
Section 12.8 of this Agreement.
Unavoidable Delays means delays resulting from acts or occurrences outside the
reasonable control of the party claiming the delay including but not limited to storms, floods, fires,
explosions or other casualty losses, periods of unusually inclement weather conditions, strikes,
boycotts, lockouts or other labor disputes, delays in transportation or delivery of material or
equipment which are not caused by Developer and cannot be avoided by the use of reasonable
efforts, litigation commenced by third parties, pandemic or epidemic, or the acts of any federal,
State or local governmental unit (other than the City for purposes of determining whether the City
is subject to an Unavoidable Delay), excluding, however, the inability of the Developer to obtain
financing for its obligations hereunder.
ARTICLE II. REPRESENTATIONS AND WARRANTIES
Section 2.1 Representations and Warranties of the City. The City makes the following
representations and warranties:
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a.
The City is a municipal corporation and municipality organized under the
provisions of the Constitution and the laws of the State and has the power to enter into this
Agreement and carry out its obligations hereunder.
b.
Subject to Section 3.1(b), this Agreement and all agreements to be executed
between the City and the Developer with respect to the Project have, or prior to execution will be,
duly and validly authorized, executed and delivered by the City. Assuming due authorization,
execution and delivery by Developer, this Agreement is in full force and effect and is a valid and
legally binding instrument of the City enforceable in accordance with its terms, except as the same
may be limited by bankruptcy, insolvency, reorganization or other laws relating to or affecting
creditors’ rights generally. The individual executing this Agreement on behalf of the City or any
of the agreements contemplated herein on behalf of the City has been duly authorized to act for
and to bind that party to its terms. Except as provided in Section 3.1(b), no consent, authorization,
approval, order or other action by, and no notice to or filing with, any court or governmental
authority or regulatory body or third party, is required for the execution, delivery and performance
by the City of this Agreement.
c.
The execution and delivery of this Agreement, the consummation of the
transactions contemplated hereby, and the fulfillment of or compliance with the terms and
conditions of this Agreement are not prevented by, limited by, in conflict with, or result in a breach
of, the terms, conditions or provisions of any contractual restriction, evidence of indebtedness,
agreement or instrument of whatever nature to which the City is now a party or by which it is
bound, nor do they constitute a default under any of the foregoing.
d.
There are no actions, suits or proceedings pending or, to the knowledge of the City
officials executing this Agreement, threatened against or affecting the City or City Property in any
court or before any arbitrator or before or by any governmental body which in any manner raises
any questions affecting the validity of the Agreement or the City’s ability to perform its obligations
under this Agreement.
e.
Except as disclosed to Developer under Section 7.9.b., the City is not currently
aware of any claim filed or planned to be filed by any party relating to any violation of any local,
State or federal environmental law, regulation or review procedure applicable to the Subject
Property, and the City is not currently aware of any unresolved violation of any local, State or
federal environmental law, regulation or review procedure applicable to the Subject Property.
f.
The City Property is, or prior to Closing will be, zoned to allow the construction
and operation of the Improvements to be constructed thereon and, as the owner of the Subject
Property (other than the City Owned Property) and Minimum Improvements, Developer will not
be precluded from the ability to operate the Minimum Improvements, including the retail
establishments, restaurants and bars (with liquor licenses), residential units, amusement and/or
water parks, entertainment venues, outdoor plazas and parking structures to be located therein.
g.
To the City’s knowledge: (i) the Option Agreements are in full force and effect, are
enforceable in accordance with their terms, and comprise all agreements entered by the City related
to the acquisition of any portion of the Subject Property other than the Conference Center Property,
(ii) the City has performed all of its obligations under each of the Option Agreements, and (iii) no
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fact or circumstance has occurred which, by itself or with the passage of time or the giving of
notice or both, would constitute a default by any party under an Option Agreement.
h.
The City has not received notice of any material violation of any law or municipal
ordinance, order, or requirement noted or issued against the Subject Property.
i.
The City Council appoints the City Manager as the primary contact person for the
City on this Project and Developer is entitled to rely upon such City Manager for authorization,
approvals and direction.
Section 2.2 Representations and Warranties of Developer.
following representations and warranties:

Developer makes the

a.
Main Street Community Capital Middletown, LLC is a Minnesota limited liability
company duly organized and validly existing under the laws of the State of Minnesota, is registered
to do business in the State of Ohio, and has all requisite power and authority to own and operate
its properties, to carry on its business as now conducted and as presently proposed to be conducted,
and to enter into and perform its obligations under this Agreement.
b.
The Project Agreements have, or prior to execution will be, duly and validly
authorized, executed and delivered by Developer. Assuming due authorization, execution and
delivery by the City, this Agreement is in full force and effect and is a valid and legally binding
instrument of Developer enforceable in accordance with its terms, except as the same may be
limited by bankruptcy, insolvency, reorganization or other laws relating to or affecting creditors’
rights generally. The individual executing this Agreement on behalf of the Developer or any of
the Project Agreements on behalf of the Developer has been duly authorized to act for and to bind
that party to its terms. No consent, authorization, approval, order or other action by, and no notice
to or filing with, any court or governmental authority or regulatory body or third party, is required
for the execution, delivery and performance by Developer of this Agreement.
c.
The execution and delivery of this Agreement, the consummation of the
transactions contemplated hereby, and the fulfillment of or compliance with the terms and
conditions of this Agreement are not prevented by, limited by, in conflict with, or result in a
violation or breach of, the terms, conditions or provisions of the governing documents of
Developer or of any contractual restriction, evidence of indebtedness, agreement or instrument of
whatever nature to which Developer is now a party or by which it or its property is bound, nor do
they constitute a default under any of the foregoing.
d.
There are no actions, suits or proceedings pending or, to the knowledge of the
individual executing this Agreement on behalf of Developer, threatened against or affecting
Developer in any court or before any arbitrator or before or by any governmental body in which
there is a reasonable possibility of an adverse decision which could materially adversely affect the
business (present or prospective), financial position or results of operations of Developer or which
in any manner raises any questions affecting the validity of the Agreement or Developer’s ability
to perform its obligations under this Agreement.

{00301775 12}

16695651v13

9

e.
Subject to the prior satisfaction of the conditions precedent set forth herein,
Developer will utilize best commercially reasonable efforts to cause the Minimum Improvements
to be constructed in accordance with the terms of this Agreement and all local, State, and federal
laws and regulations.
f.
Subject to the prior satisfaction of the conditions precedent set forth herein,
Developer will use commercially reasonable efforts to obtain or cause to be obtained, in a timely
manner, all required permits, licenses, and approvals, and will use commercially reasonable efforts
to meet, in a timely manner, all requirements of all applicable local, State, and federal laws and
regulations which must be obtained or met before the Minimum Improvements may be lawfully
constructed.
g.
Developer has not received any notice from any local, State or federal official that
the activities of Developer with respect to the Subject Property may or will be in violation of any
environmental law or regulation (other than those notices, if any, of which the City has previously
been notified in writing). Developer is not currently aware of any claim filed or planned to be
filed by any party relating to any violation of any local, State or federal environmental law,
regulation or review procedure applicable to the Subject Property, and Developer is not currently
aware of any unresolved violation of any local, State or federal environmental law, regulation or
review procedure applicable to the Subject Property.
h.
Following the Commencement Date, Developer will pursue firm commitments for
construction or acquisition and permanent financing for the Project in an amount sufficient,
together with an equity commitment of at least $200,000,000.00, or other financial structure as
approved by the City in its reasonable discretion, to successfully complete the Minimum
Improvements in accordance with the Construction Plans contemplated in this Agreement.
i.
Developer expects that, barring Unavoidable Delays and delays caused by the City
(including delays in achieving any condition precedent), the Improvements will be completed by
mutually agreed to dates to be determined by the parties during the Pre-Construction Work, Project
construction to commence following Developer’s acquisition of fee title to the entire Subject
Property as contemplated herein and no later than (3) months after the mutually agreed to date by
the parties to be determined during the Pre-Construction Work.
j.
Developer would not undertake its obligations under this Agreement without the
City’s transfer of the City Transferred Property for the Purchase Price, extension by the City of
the City Owned Improvements Construction Payments, payment of the Pre-Construction Funding
to assist with the Pre-Construction Work, and the City’s covenant to ensure compliance with the
Confirmed Project Revenue Allocation.
k.
No event has occurred and no condition exists with respect to it that would
constitute an Event of Default under this Agreement or that, with the lapse of time or with the
giving of notice or both, would constitute an Event Default under this Agreement.
l.
To the knowledge of the individual signing this Agreement on behalf of Developer,
Developer is in compliance with State of Ohio campaign financing laws contained in Ohio Revised
Code Chapter 3517.
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m.
Developer is not in violation of any provisions of Ohio Revised Code Section
2921.42 that may be applicable to it.
n.
Except as disclosed in writing to the City, Developer has not employed or retained
any company or person other than its principals, or a bona fide employee working solely for the
Developer, to solicit or secure this Agreement, and has not paid or agreed to pay any fee,
commission, percentage, brokerage fee, or other consideration to any such person contingent upon
or resulting from the award or making of this Agreement. Developer further represents that, to its
knowledge, it is not prohibited from contracting with the City by any provision of the Ohio Revised
Code relating to conflicts of interest, illegal interest in government contracts, or any other ethical
prohibition, and for breach or violation of this representation, the City shall have the right to annul
this Agreement with no further obligation or penalty.
o.
Developer will provide the City with copies of all purchase agreements or option
agreements with respect to Subject Property promptly after full execution of the same.
p.
All covenants, stipulations, promises, agreements, and obligations of Developer
contained herein shall be deemed to be the covenants, stipulations, promises, agreements, and
obligations of Developer only, and not of any governing body member, officer, agent, servant or
employee of Developer in the individual capacity thereof.
Section 2.3 Full and Accurate Disclosure. To the best of each party’s knowledge, no
statement of fact made by or on behalf of such party in this Agreement or in any other document
or certificate delivered to by such party to the other party hereunder contains any untrue statement
of a material fact or omits to state any material fact necessary to make statements contained herein
or therein not misleading. There is no fact presently known to either party which has not been
disclosed to the other party which could have a Material Adverse Effect.
Section 2.4 Survival of Representations and Warranties. Each party agrees that (a) all
of the representations and warranties set forth in this Agreement are made as of the date hereof
(except as expressly otherwise provided), and (b) all representations, warranties and covenants
made hereunder shall survive the Closing and continue until the Termination Date.
Section 2.5 Scope of Representations and Warranties. Each party hereby acknowledges
that except for the express representations, warranties and covenants contained in this Agreement
or the documents referenced herein, there are no representations and/or warranties, express or
implied, made by either party in connection with the subject matter and transactions contemplated
by this Agreement.
ARTICLE III. CONDITIONS PRECEDENT TO AGREEMENT
Section 3.1 Conditions Precedent to Agreement and Pre-Construction Funding. It is
recognized and agreed that the ability of the City to perform the obligations described in this
Agreement (including to provide the Pre-Construction Funding), is subject to each of the following
conditions precedent:
a.
The representations and warranties made by Developer in Section 2.2 shall be true
and correct in all material respects as of each disbursement of the Pre-Construction Funding and
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with the same force and effect as if made at such date, unless any such representation and warranty
is made as of a specific date;
b.
The completion and satisfaction of certain separate City Council actions and all
required legal proceedings to approve the Pre-Construction Funding;
c.

No Event of Default has occurred and is continuing; and

d.
There has not been a substantial change for the worse in the financial resources and
ability of Developer which change(s) make it likely, in the reasonable judgment of the City, that
Developer will be unable to fulfill its covenants and obligations under this Agreement.
Section 3.2 Conditions Precedent to Proceeding Beyond Pre-Construction Funding.
Other than the Pre-Construction Funding and the approvals and obligations of the City associated
with same, it is recognized and agreed that the ability of the City to perform the obligations
described in this Agreement is subject to, among other things, completion and satisfaction of
certain separate City Council actions and required legal proceedings relating to the issuance of the
City Bonds. Specifically, all obligations of the City to issue or cause the issuance of the City
Bonds, whose proceeds shall be used to fund the Project Costs of the City Owned Improvements,
are subject to each of the following conditions precedent:
a.
The representations and warranties made by Developer in Section 2.2 shall be true
and correct in all material respects as of the issue date of the City Bonds and with the same force
and effect as if made at such date, unless any such representation and warranty is made as of a
specific date.
b.
The completion and satisfaction of certain separate City Council actions and all
required legal proceedings relating to the issuance of the City Bonds (in the judgment of bond
counsel for the City);
c.
The City shall have completed or caused the sale of all or a portion of the City
Bonds on such terms and conditions as it shall deem necessary or desirable in its sole discretion;
d.

The parties have reached agreement on the Project Schedule.

e.
The City shall have approved all applicable zoning, subdivision, or platting of the
Subject Property necessary for development, construction, and operation of the Project and
Improvements;
f.

No Event of Default has occurred and is continuing;

g.
There has not been a substantial change for the worse in the financial resources and
ability of Developer, or a substantial decrease in the financing commitments secured by Developer
for construction of the Minimum Improvements, which change(s) make it likely, in the reasonable
judgment of the City, that Developer will be unable to fulfill its covenants and obligations under
this Agreement;
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h.
Developer and the City shall have executed the Ground Lease, the Convention
Center Agreement and the Reciprocal Easement Agreement;
i.
Developer shall have furnished the City with evidence, in a form reasonably
satisfactory to the City and Developer, that Developer has contractual commitments for
construction of the Minimum Improvements and for the Performance Bond;
j.
Subject to confirmation by the agreed upon Project Schedule, unless Developer has
delivered a Project Relocation Notice to the City, Developer shall have exercised commercially
reasonable efforts to take the following actions during the Pre-Construction Work: (i) close on the
acquisition of the Swire Inn and the property located at 68 South Main under Section 4.1(b), and
begin conversion of the same into a bar and restaurant; (ii) close on the acquisition of the First
National Bank building under Section 4.2 and begin conversion of the same into a boutique hotel.
k.
Developer shall have furnished the City with evidence, in a form reasonably
satisfactory to the City and Developer, that, together with all funds to be paid or contributed by
the City, including Project Revenue to be paid or contributed as set forth in the Confirmed Project
Revenue Allocation, Developer has commitments (such as loan commitments, letters of intent or
signed term sheets) from its Lenders and investors, for funds that are sufficient to complete the
construction of the Minimum Improvements.
l.
Either (i) Developer shall have (A) acquired, or entered binding agreements to
acquire, the Third-Party Property, or (B) assembled or presented a clear plan reasonably
satisfactory to the City for acquiring and closing upon the Third-Party Property, or portion thereof,
in a configuration sufficient for the Project to proceed, or (ii) if a Project Relocation Notice has
been delivered to the City, the parties have come to agreement identifying the Alternative Subject
Property and establishing all related terms as contemplated under Section 4.1.c.
m.
The City shall have authorized one or more TIF Exemptions for the Subject
Property, and such TIF exemption shall have been approved by appropriate legislative action and
determination by the Ohio Department of Taxation, as described more fully in Section 13 hereof.
n.

The City shall have created a NCA as described more fully in Section 13 hereof.

o.
There exists a firm and binding written commitment or commitments from the
applicable authorities (e.g., the City and the NCA board of trustees) as to specifically how and
when such authorities have determined that Project Revenue will be used to fund and support
construction of the Improvements, operation of the Project, or otherwise benefit the owner(s) of
the Subject Property during the entire term of this Agreement, and Developer shall have confirmed
in writing that such commitment(s) and uses allow Developer to finance the Project to its
satisfaction (upon Developer’s written confirmation, the “Confirmed Project Revenue
Allocation”).
p.
The City and Developer have reached agreement on which revenues produced by
the development of the Subject Property (e.g., the Project Revenue, or portions thereof, and/or
revenue generated from parking on the Subject Property) will be pledged to secure issuance and
repayment of the City Bonds.
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q.
Developer shall have obtained the right to use the following marks in connection
with the relevant portions of the Project, either by successful state or federal trademark registration
or by determination of trademark counsel mutually satisfactory to the parties: “Hollywoodland
Hotel”, “Hollywoodland Resort”, and “Hollywoodland Park”.
r.
The City and Developer have finalized a City Owned Improvements Budget Cap
they both believe to be sufficient to complete the City Owned Improvements.
If for any reason any or all of these conditions are not met, either Developer or City shall be
allowed to terminate this Agreement without incurring any liability to the other. The City shall not
be entitled to any refunds for Pre-Construction distributions already expended, but, Subject to
Section 7.9(g), the City shall own and Developer shall tender to City all drawings, engineering
design work product etc. related to or produced on behalf of the Project, and will assign all
unexpired contracts or agreements to purchase the Subject Property to the City.
ARTICLE IV. SUBJECT PROPERTY
Section 4.1

Acquisition of Property from Third Parties.

a.
Assignment of Existing Option Agreements. Promptly following the
Commencement Date the City shall assign the Option Agreements to Developer and Developer
shall assume the Option Agreements from the City, including all rights and obligations of the City
thereunder.
b.

Third-Party Property.

i.
During or promptly following the course of the Pre-Construction Work
Developer shall use commercially reasonable efforts to acquire the Third-Party Property on terms
acceptable to Developer, which shall in no event require Developer to purchase any portion of the
Third-Party Property for more than two times (2x) the tax assessed value of such Third-Party
Property, acquire less than marketable fee simple title to any Third-Party Property, or assume,
explicitly, implicitly, or by operation of law, any liability which could, in Developer’s opinion,
have a Material Adverse Effect on Developer or materially jeopardize the viability or success
(including financial success) of the Project. The City shall cooperate and provide such lawful
assistance as Developer may reasonably request in connection with Developer’s acquisition of the
Third-Party Property, including by entering into agreements to directly acquire such Third-Party
Property on terms approved by Developer and assigning such agreements to Developer following
execution thereof.
ii.
With regard to any purchase agreement or option agreement negotiated and
executed by Developer for the acquisition of Third-Party Property and following the Effective
Date, Developer shall (A) neither terminate such purchase agreement or option agreement nor
allow purchaser’s rights to acquire the underlying Third-Party Property under such purchase
agreement or option agreement to lapse or expire without at least fifteen (15) business days’ prior
notice to the City, (B) use all reasonable efforts to include at least a fifteen (15) business day
default cure right in favor of the purchaser, (C) promptly provide the City with a copy of any notice
of default received from the seller under such agreement, and (D) use all reasonable efforts to
ensure that such purchase agreement or option agreement is able to be freely assigned to the City
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at no additional cost. To the extent reasonably possible, with regard to any purchase agreement or
option agreement negotiated or entered prior to the Commencement Date, or originally entered by
a party other than Developer and subsequently assigned to Developer (including the Option
Agreements), Developer will provide the City with at least fifteen (15) business days’ written
notice before terminating such purchase agreement or option agreement, will promptly provide the
City with a copy of any notice of default received thereunder, and will provide the City with at
least fifteen (15) business days’ written notice before allowing any of purchaser’s rights to acquire
the underlying Third-Party Property under such purchase agreement or option agreement to lapse
or expire.
iii.
To the extent permitted under each purchase agreement or option agreement
entered to acquire Third-Party Property, Developer shall assign to the City all such purchase
agreements or option agreements as are requested by the City following: (A) delivery to the City
of any notice pursuant to Section 4.1.b.ii., (B) termination of this Agreement for any reason, or (C)
full execution of the memorandum contemplated by Section 4.1.c.
c.
Alternative Subject Property. The City owns a significant amount of acreage within
the municipal boundaries of the City. If, during the course of Pre-Construction Work, Developer
reasonably believes that it will be unable to reach terms under Section 4.1.b. to obtain sufficient
Third-Party Property to complete the Improvements (in the aggregate and in combination with the
City Transferred Property), then Developer may deliver written notice to the City that it desires to
relocate the Project to the Alternative Subject Property (a “Project Relocation Notice”). Upon the
City’s receipt of the Project Relocation Notice, the parties will work cooperatively to determine
(i) which portions of City owned property should be substituted for the Subject Property hereunder
as best suited for development and construction of the Improvements; (ii) whether any third party
property needs to be acquired to facilitate development and construction of the Improvements; and
(iii) whether any additional terms (including the Purchase Price) need to be negotiated among City
and Developer to facilitate the transfer of such properties among the City and Developer.
Agreement on these items will be documented by a memorandum signed by the City Manager and
the Developer. Upon signature on such memorandum:
i.
All uses of “Subject Property” in this Agreement shall thereafter be deemed
to mean the “Alternative Subject Property”.
ii.
The parties shall jointly identify and memorialize, in writing, which
portions of the Alternative Subject Property will constitute the Conference Center Property,
Ground Leased Property, and Operations Restricted Property, in lieu of the property originally
identified in Exhibits A-5 – A-7.
iii.
Notwithstanding the exhibits attached hereto, the Alternative Subject
Property shall thereafter constitute the City Property and, except the Conference Center Property
identified under Section 4.1.c.ii., shall constitute the City Transferred Property to be transferred
by the City to Developer in accordance with the terms of Section 4.2.
Section 4.2
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Acquisition of City Transferred Property.

a.
Conditions Precedent to City Sale. The City’s obligation to sell and transfer title
and possession of the City Transferred Property to Developer at Closing, shall be subject to
satisfaction of the following conditions precedent at or prior to Closing:
i.

No Event of Default has occurred and is continuing.

ii.

Satisfaction of the conditions set forth in Sections 3.1 and 3.2.

b.
Conditions Precedent to Developer Acquisition. Developer’s obligation to acquire
the City Transferred Property and pay the Purchase Price shall be subject to satisfaction of the
following conditions precedent at or prior to Closing:
i.

The City is in material compliance with the terms of this Agreement.

ii.

Satisfaction of the conditions set forth in Sections 3.1 and 3.2.

iii.

Developer has acquired all Third-Party Property.

iv.

Developer has received all Pre-Construction Funding.

v.

Title to the City Transferred Property is in conformance with Section 4.2.g.

vi.
Developer’s determination that acquisition of the City Transferred Property
does not involve assuming, explicitly, implicitly, or by operation of law, any liability which could,
in Developer’s opinion, have a Material Adverse Effect on Developer or materially jeopardize the
viability or success (including financial success) of the Project.
c.
Purchase and Sale of City Transferred Property. For One Dollar ($1.00) (the
“Purchase Price”), the City agrees to sell, and Developer agrees to purchase, the City Transferred
Property, together with all improvements thereon, subject to terms of this Agreement, easements
and appurtenant servient estates and any zoning and other ordinances. Such transfer shall occur
under the terms and conditions of this Agreement and following all process required by applicable
law. Developer shall pay the Purchase Price to the City by check or wire transfer at the Closing.
d.
Risk of Loss and Insurance – Subject Property. The City shall bear the risk of loss
or damage to the City Transferred Property prior to the Closing. The City agrees to maintain
existing insurance, if any, on the City Transferred Property and Developer may purchase additional
insurance. In the event of substantial damage or destruction to the City Transferred Property prior
to the Closing where such damage/destruction would result in increased Project Costs, the City
shall use insurance proceeds and/or other sources of funds to rebuild and restore the City
Transferred Property to a condition requiring no increase in the Project Costs to be incurred by
Developer hereunder (or assign such proceeds/funds to Developer) and this Agreement shall
continue and Developer shall complete the Closing regardless of the extent of damages. Developer
shall bear the risk of loss or damage to the City Transferred Property after the Closing.
e.
Condition of City Transferred Property; Care and Maintenance. Except as
explicitly set forth in this Agreement, as of the Closing Developer agrees to take the City
Transferred Property “As Is” and (i) the City makes no warranties or representations as to the
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condition of the City Transferred Property, and (ii) Developer hereby waives all claims against the
City as to the condition of the City Transferred Property.
f.
Possession; Closing. Upon completion of the Pre-Construction Work and
satisfaction of the conditions precedent in Sections 4.2.a. and 4.2.b., and subject to Unavoidable
Delays, the Closing shall take place in accordance with the approved Project Schedule established
during the Pre-Construction Work. This purchase shall be considered “Closed” on such date upon
(i) Developer’s delivery of the Purchase Price, and (ii) the City’s delivery to Developer on such
date of the City Property Deed, a bill of sale for any mutually agreed upon personal property
included with the City Transferred Property, a seller’s/owner’s affidavit (sufficient for a title
company to omit the so called “standard exceptions” to title insurance coverage), a closing
statement, releases of any liens necessary to deliver title in accordance with Section 4.2.g.,
authorizing resolutions, and an affidavit evidencing Seller’s non-foreign status for federal tax
purposes, all in such forms as are mutually agreed by the City and Developer. All parties and
individual signatories hereto further agree to make, execute and deliver such further and additional
documents as may be reasonably requested by the other party for the purpose of accomplishing
the transfer herein contemplated.
g.
Abstract and Title. The City shall provide a commitment of title insurance for the
City Transferred Property, continued through a date no more than forty-five (45) days prior to
the Closing, and deliver it to Developer for examination, which shall become the property of
Developer upon the Closing. It shall show marketable title in the City, free of liens or
encumbrances (other than those encumbrances which in the aggregate do not material impair
completion and operation of the Project as contemplated herein), and otherwise in conformity
with this Agreement, State law, and to the reasonable satisfaction of Developer. The City shall
make reasonable efforts to promptly perfect title. Upon Closing, Developer may, at its sole cost
and expense, obtain title insurance on the City Transferred Property for itself and/or its Lenders
and the City shall provide such deeds and other documents as the title company may reasonably
require in order for Developer to obtain such title insurance.
h.
Survey and Platting. City shall be responsible for any (i) survey or platting work
necessary to resolve a title defect or convey the City Transferred Property to Developer, (ii)
abandonment or discontinuance of any portion of any street, alleyway or other public way
comprising a portion of the City Transferred Property sufficient to allow the City to convey title
to the same to Developer hereunder. The City authorizes Developer’s and/or its agents’ and
contractors’ reasonable access to the City Transferred Property for Pre-Construction Work,
including for inspection, survey, and platting purposes, prior to the Closing.
i.
Environmental Matters. At the Closing, the City will provide Developer with a
Property Condition Report stating, to the best of the City’s knowledge, without inquiry or
investigation, except as previously disclosed in writing, there are no known (1) wells; (2) solid
waste disposal sites; (3) hazardous waste; (4) underground storage tanks; or (5) private sewage
disposal systems located on the City Transferred Property. Except as provided herein, the City
makes no warranties or representations as to the environmental condition of the City Transferred
Property and Developer agrees to indemnify, release, defend and hold harmless the City for all
environmental claims, damages or costs relating to the Subject Property that did not exist as of the
Closing and which arise after the date of the Closing. This Section shall survive the Closing.
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j.
Certification. Developer and City each certify that they are not acting, directly or
indirectly, for or on behalf of any person, group, entity or nation named by any Executive Order
or the United States Treasury Department as a terrorist, “Specially Designated National and
Blocked Person” or any other banned or blocked person, entity, nation or transaction pursuant to
any law, order, rule or regulation that is enforced or administered by the Office of Foreign Assets
Control; and are not engaged in this transaction, directly or indirectly on behalf of, any such
person, group, entity or nation. Each party hereby agrees to defend, indemnify and hold harmless
the other party from and against any and all claims, damages, losses, risks, liabilities and expenses
(including attorney’s fees and costs) arising from or related to my breach of the foregoing
certification.
k.
Right of Reversion. Notwithstanding anything herein to the contrary, and as
additional security for Developer’s obligation to Commence Construction, the City Property Deed
shall contain a right of reversion in all of the City Transferred Property (the “Reversionary Right”),
which may be exercised by the City, in its reasonable discretion, if and only if the following
condition(s) occur:
i.
By a certain reasonable amount of time after the Closing (such date to be
mutually agreed to by the parties as part of the Project Schedule during the Pre-Construction
Work), if Developer does not Commence Construction and/or does not obtain financing for the
construction of the Minimum Improvements;
ii.
Developer does not obtain the Performance Bond as and when required
under Section 7.8; or
iii.
Improvements.

An Event of Default has occurred prior to completion of the Minimum

If any of the above conditions occur, then the City may exercise the Reversionary Right to
reacquire title to and control of the City Transferred Property. Except with regard to such
construction financing as is necessary for Developer to complete the Minimum Improvements, and
subject to the remaining terms of this Section 4.2.k., Developer shall allow no mortgages or liens
to encumber the City Transferred Property while the City holds the Reversionary Right. To
exercise the City’s Reversionary Right described herein, the City must provide written notice to
Developer (or its permitted successors, assigns or transferees) within sixty (60) days of the
occurrence of any of the conditions identified in Sections 4.2.k. (i), (ii) and (iii) above, and record
such notice with the County Recorder, in which case the title to the City Transferred Property shall
automatically revert to the City as of the date of the recording of the notice. Following such notice
and recording, and upon request from the City made within thirty (30) days thereof, Developer
shall take all reasonable additional steps to ensure the City acquires title to the City Transferred
Property in at least as good of condition as was conveyed to Developer hereunder, including
without limitation, the execution of appropriate deeds and other documents. For purposes of
clarification, the City shall cease to have a Reversionary Right when the conditions identified in
Sections 4.2.k. (i) and (ii) and (iii) are no longer capable of occurring. When the City no longer
has a Reversionary Right, the City agrees to execute and/or consent to the recording of any
documents reasonably requested by Developer or its Lender(s) to evidence any whole or partial
termination of the City’s Reversionary Right. This Section shall survive Closing.
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Section 4.3 Re-platting of Subject Property. Following Developer’s acquisition of all
portions of the Subject Property other than the Convention Center Property (subject to Section
4.5.a), Developer and the City shall cooperate and use all reasonable efforts to re-plat the entire
Subject Property according to the plans developed by Developer during the course of the PreConstruction Work, including as necessary to finance, operate, convey, or convey rights in or to
individual components of the Project and Subject Property (including the Ground Leased Property
and Convention Center Property) as separate parcels (the “Re-Plat”).
Section 4.4 Ground Leased Property. During the course of the Pre-Development Work
the City and Developer shall in good faith negotiate the terms of the Ground Lease, which shall
include the following terms: (a) the term thereof will commence upon recording of the Re-Plat and
the parties shall execute a commencement notice thereunder fixing the commencement date and
specifically identifying the appropriate parcels from the Re-Plat; (b) the term thereof will continue
for a period of 99 years, (c) permitted use restrictions appropriate to the parties’ intended use of
the various components of the Ground Leased Property; (d) tenant accepts possession of the
Ground Leased Property “As-Is, Where-Is”, subject to the terms hereof related to construction of
the City Owned Improvements; (e) all improvements located on the Ground Leased Property,
including the City Owned Improvements to be constructed under this Agreement, will be owned
by the tenant during the term of the Lease; (f) the tenant shall be responsible for payment of all
utilities, taxes, assessments and other governmental impositions, the insurance required under the
Ground Lease, and all maintenance, repairs and alterations required or permitted under the Ground
Lease, including those caused by casualty or condemnation; (g) tenant shall pay rent in an amount
agreed to among the parties; (h) upon expiration or earlier termination of the term of the Ground
Lease, Developer shall have the option to purchase the improvements located on the Property and,
if Developer elects not exercise such purchase Option, the City shall have the option to purchase
the Ground Leased Property, in each case for a purchase price determined in accordance with a
formula to be agreed upon in the Ground Lease; and (h) the landlord may mortgage its fee interest
in the Ground Leased Property. The parties shall execute the Ground Lease at Closing and record
a memorandum thereof against the Ground Leased Property.
Section 4.5

Convention Center Property.

a.
Complete City Title. Subject to execution by the parties of the Convention Center
Agreement, and without limiting Developer’s obligations under Article IX, following recording of
the Re-Plat, if any portion of the Convention Center Property is then owned by Developer, then
Developer shall convey and quitclaim, in a form to be agreed upon by the parties, such portion of
the Convention Center Property to the City. Except as specifically set forth in this Agreement, (i)
Developer makes no warranties or representations as to the condition of the Convention Center
Property, (ii) the City agrees to take the Convention Center Property “As Is, Where-Is,” and (iii)
the City hereby waives all claims against Developer as to the condition of the Convention Center
Property.
b.
Convention Center Agreement. During the course of the Pre-Development Work
the City and Developer shall in good faith negotiate the terms of a Convention Center Agreement
acceptable to both parties. The parties shall execute the Convention Center Agreement at Closing
and may record a memorandum thereof against the Convention Center Property and/or Ground
Leased Property, as applicable.
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ARTICLE V. CONSTRUCTION OF MINIMUM IMPROVEMENTS
Section 5.1 Construction of Minimum Improvements. Subject to satisfaction of (a) the
conditions precedent set forth in Sections 3.1 and 3.2, (b) the City’s compliance with the terms of
this Agreement, and (c) Developer’s receipt of all Pre-Construction Funding, and following
Developer’s acquisition of all portions of the Subject Property and the Re-Plat, Developer agrees
that it will cause the Minimum Improvements to be constructed on the Subject Property in
substantial conformance with the Construction Plans submitted to and approved by the City.
Developer agrees that the scope and scale of the Minimum Improvements to be constructed shall
not be significantly less than the scope and scale of the Minimum Improvements as detailed and
outlined in the Construction Plans. Developer shall prepare the Project budget and subject to the
other provisions hereof, shall have total and sole approval rights over the inclusion of line items
and the amounts thereof.
Section 5.2 Construction Plans. Subject to (a) satisfaction of the conditions precedent
set forth in Sections 3.1 and 3.2, (b) the City’s compliance with the terms of this Agreement, and
(c) Developer’s receipt of all Pre-Construction Funding, and following Developer’s acquisition of
all portions of the Subject Property and the Re-Plat, Developer shall cause the Construction Plans
to be provided for the Minimum Improvements, which shall be subject to approval by the City as
provided in this Section 5.2, such approval not to be unreasonably withheld, conditioned or
delayed. The Construction Plans shall be in conformity with all applicable federal, State and local
laws and regulations. The City shall approve such Construction Plans in writing if: (i) the
Construction Plans conform to the terms and conditions of this Agreement; (ii) the Construction
Plans conform to all applicable federal, State and local laws, ordinances, rules and regulations, and
City permit requirements; (iii) the Construction Plans are adequate for purposes of this Agreement
to provide for the construction of the Minimum Improvements; and (iv) no Event of Default under
the terms of this Agreement has occurred and is continuing; provided, however, that any such
approval of the Construction Plans pursuant to this Section 5.2 shall constitute approval for the
purposes of this Agreement only and shall not be deemed to constitute approval or waiver by the
City with respect to any building, fire, zoning or other ordinances or regulations of the City, and
shall not be deemed to be confirmation that the plans are sufficient to serve as the basis for the
issuance of a building permit if the Construction Plans are not as detailed or complete as the plans
otherwise required for the issuance of a building permit. The site plans submitted to the building
official of the City for the Subject Property and the surrounding areas where the Minimum
Improvements are to be constructed shall be adequate to serve as the Construction Plans, if such
site plans are approved by the building official.
Approval of the Construction Plans by the City shall not relieve Developer of any
obligation to comply with the terms and provisions of this Agreement, or the provisions of
applicable federal, State and local laws, ordinances and regulations, nor shall approval of the
Construction Plans by the City be deemed to constitute a waiver of any Event of Default. Approval
of the Construction Plans hereunder is solely for purposes of this Agreement, and shall not
constitute approval for any other City purpose nor subject the City to any liability for the Minimum
Improvements as constructed.
After initial approval of the Construction Plans, Developer shall be obligated to seek and
obtain City’s approval of any material modification or alteration to the Construction Plans that
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may be necessary or proposed by Developer, which approval shall be provided or withheld in
accordance with the standards set forth in the first paragraph of this Section 5.2.
Section 5.3 Commencement and Completion of Construction. Following the City’s
approval of the Construction Plans under Section 5.2, and subject to (a) satisfaction of the
conditions precedent set forth in Sections 3.1 and 3.2, (b) the City’s compliance with the terms of
this Agreement, (c) Developer’s receipt of all Pre-Construction Funding, (d) Developer’s
acquisition of all portions of the Subject Property, (e) the Re-Plat, and (f) Unavoidable Delays,
Developer shall cause construction of the Minimum Improvements to be undertaken and
completed: (i) in accordance with the Project Schedule; or (ii) by such other date as the parties
shall mutually agree upon in writing. Time lost as a result of Unavoidable Delays shall be added
to extend this date by a number of days equal to the number of days lost as a result of Unavoidable
Delays, subject to the absolute obligation to utilize any portion of the Pre-Construction Funding
made available to Developer prior to December 31, 2024. All work with respect to the Minimum
Improvements shall be in substantial conformity with the Construction Plans approved by the
building official or any amendments thereto as may be approved by the building official.
Developer agrees that it shall permit designated representatives of the City, upon
reasonable notice (which does not have to be written), to enter upon the Subject Property during
the construction of the Minimum Improvements to inspect such construction and the progress
thereof.
Section 5.4
Certificate of Completion. Upon written request of Developer after
issuance of relevant occupancy permit(s) for the Minimum Improvements and/or City Owned
Improvements on the Subject Property, the City will furnish Developer with a Certificate of
Completion for each of the Minimum Improvements and City Owned Improvements, as/when
applicable. Such Certificate of Completion shall be a conclusive determination of satisfactory
termination of the covenants and conditions of this Agreement solely with respect to the
obligations of Developer to construct the Minimum Improvements and/or City Owned
Improvements on the Subject Property, as applicable.
The Certificate of Completion may be recorded in the proper office of the County Recorder,
together with any other instruments pertaining to the Subject Property at Developer’s sole expense.
If the City shall refuse or fail to provide a Certificate of Completion in accordance with the
provisions of this Section 5.4, the City shall, within twenty (20) calendar days after written request
by Developer, provide Developer with a written statement indicating in adequate detail in what
respects it believes Developer has failed to complete the applicable portion of the Improvements
in accordance with the provisions of this Agreement, or is otherwise in default under the terms of
this Agreement, and what measures or acts will be necessary, in the reasonable opinion of the City,
for Developer to take or perform in order to obtain such Certificate of Completion.
Issuance by the City of the Certificate of Completion pursuant to this Section 5.4 is solely
for the purposes of this Agreement, and shall not constitute approval for any other City purpose
nor shall it subject the City to any liability for the Subject Property or the Improvements as
constructed. Failure to issue a Certificate of Completion pursuant to this Section 5.4 shall not
conclusively determine or dictate whether or not Developer has satisfactorily completed
construction of the Improvements in accordance with this Agreement.
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ARTICLE VI. INSURANCE ON IMPROVEMENTS
Section 6.1

Insurance Requirements

a.
Developer will provide and maintain, or cause to be maintained (e.g. by its
contractors), at all times during the process of constructing the Improvements (and, from time to
time at the request of the City, furnish the City with proof of payment of premiums on):
i.
Builder’s risk insurance, written on the so-called “Builder’s Risk–
Completed Value Basis,” in an amount equal to one hundred percent (100%) of the insurable
value of the Improvements at the date of completion, and with coverage available in non
reporting form on the so-called “all risk” form of policy.
ii.
Commercial general liability insurance (including operations, contingent
liability, operations of subcontractors, completed operations, and contractual liability
insurance) with limits against personal injury and property damage of at least One Million
Dollars ($1,000,000), Five Million Dollars ($5,000,000) for each occurrence, and Two Million
Dollars ($2,000,000) completed operations. The City shall be named as an additional insured
for the City’s liability or loss arising out of or in any way associated with the Improvements
and arising out of any act, error, or omission of Developer, its directors, officers, shareholders,
contractors, and subcontractors or anyone else working under Developer and for whose acts
the City may be held responsible (with coverage to the City at least as broad as that which is
provided to Developer and not lessened or avoided by endorsement). The policy shall contain
a “severability of interests” clause and provide primary insurance over any other insurance
maintained by the City.
iii.

Workers’ compensation insurance with at least statutory coverage.

b.
Upon completion of construction of the Improvements and at all times thereafter
prior to the Termination Date, Developer shall maintain, or cause to be maintained (e.g. by tenants
or occupants of the Subject Property), at its cost and expense (and from time to time at the request
of the City shall furnish proof of the payment of premiums on), insurance as follows:
i.
Insurance against loss and/or damage to the Operations Restricted Property
under a policy or policies covering such risks as are ordinarily insured against by similar
businesses, including (without limiting the generality of the foregoing) fire, extended coverage,
vandalism and malicious mischief, explosion, water damage, demolition cost, debris removal, and
collapse in an amount not less than the full insurable replacement value of the Minimum
Improvements located on the Operations Restricted Property, but any such policy may have a
deductible amount of not more than Fifty Thousand Dollars ($50,000) or self-insurance up to not
more than One Million Dollars ($1,000,000) (subject in each case to adjustment in the future based
on increases in the consumer price index), unless otherwise agreed by the parties. No policy of
insurance shall be so written that the proceeds thereof will produce less than the minimum
coverage required by the preceding sentence, by reason of co-insurance provisions or otherwise,
without the prior consent thereto in writing by the City. The term “full insurable replacement
value” shall mean the actual replacement cost of the Minimum Improvements located on the
Operations Restricted Property (excluding foundation and excavation costs and costs of
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underground flues, pipes, drains, and other uninsurable items) and equipment, and shall be
determined from time to time at the request of the City, but not more frequently than once every
three years, by an insurance consultant or insurer selected and paid for by Developer and approved
by the City.
ii.
Commercial general liability insurance, including personal injury liability
for injuries to persons and/or property, including any injuries resulting from the operation of
automobiles or other motorized vehicles on or about the Operations Restricted Property, in the
minimum amount for each occurrence and for each year of One Million Dollars ($1,000,000).
iii.
If any portion of the Operations Restricted Property is located in an area
identified by the Secretary of Housing and Urban Development or the Federal Emergency
Management Agency or any successor thereto as an area having special flood or seismic hazards,
Developer will obtain and maintain commercially reasonable flood hazard and/or earthquake
insurance.
iv.
With regard to the Operations Restricted Property, such other insurance,
including workers’ compensation insurance respecting all employees of Developer, in such
amount as is customarily carried by like organizations engaged in like activities of comparable
size and liability exposure; provided that Developer may be self-insured with respect to all or any
part of its liability for workers’ compensation.
c.
All insurance required by this Article VI to be provided prior to the Termination
Date shall be taken out and maintained in responsible insurance companies selected or authorized
by Developer, which are authorized under the laws of the State to assume the risks covered thereby.
Developer will deposit annually with the City copies of policies evidencing all such insurance, or
a certificate or certificates or binders of the respective insurers stating that such insurance is in
force and effect. Unless otherwise provided in this Article VI, and to the extent commercially and
reasonably available from any applicable insurer of Developer, each such policy shall contain a
provision that the insurer shall not cancel or modify it without giving written notice to Developer
and the City at least thirty (30) days before the cancellation or modification becomes effective.
Not less than fifteen (15) days prior to the expiration of any policy, Developer shall furnish the
City evidence satisfactory to the City that the policy has been renewed or replaced by another
policy conforming to the provisions of this Article VI, or that there is no necessity therefor under
the terms hereof. In lieu of separate policies, Developer may maintain a single policy, or blanket
or umbrella policies, or a combination thereof, which provide the total coverage required herein,
in which event Developer shall deposit with the City a certificate or certificates of the respective
insurers as to the amount of coverage in force.
d.
Developer agrees to notify the City immediately in the case of damage exceeding
Fifty Thousand Dollars ($50,000) (subject to adjustment in the future based on increases in the
consumer price index) in amount to, or destruction of, the Improvements or any portion thereof
resulting from fire or other casualty following Commence Construction and prior to completion
thereof (or applicable discrete portion thereof). During such period, subject to approval by the
applicable lender, The Net Proceeds of any required insurance carried by Developer shall be paid
directly to Developer, and Developer will forthwith repair, reconstruct, and restore the
Improvements to substantially the same or an improved condition or value as they existed prior to
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the event causing such damage and, to the extent necessary to accomplish such repair,
reconstruction and restoration, Developer will apply the Net Proceeds of any insurance relating to
such damage received by Developer to the payment or reimbursement of the costs thereof.
e.
Following Commence Construction and prior to completion of the Improvements
(or applicable discrete portion thereof), Developer shall complete or cause to be completed the
repair, reconstruction, and restoration of the Improvements, whether or not the Net Proceeds of
insurance received by Developer for such purposes are sufficient.
f.
Subject to any additional requirements contained in the Convention Center
Agreement, following completion of construction of the City Owned Improvements and at all
times thereafter prior to the Termination Date, the City shall maintain or cause to be maintained,
at its cost and expense (and from time to time at the request of Developer shall furnish proof of
the payment of premiums on), insurance on the City Owned Improvements in accordance with the
same terms and conditions, and for limits no less than those as are applicable to Developer and the
Minimum Improvements under Sections 6.1.b. through 6.1.e. above, such that references therein
to the City, shall be deemed references to Developer under this paragraph 6.1.f., and references
therein to Developer shall be deemed references to the City under this paragraph 6.1.f.
g.
With regard to the Ground Leased Property, Developer shall not be required to
directly carry the insurance required under, or comply with the provisions of, Sections 6.1.b.
through 6.1.e. above if the Ground Lease obligates the City to carry insurance and comply with
provisions at least the equivalent of Sections 6.1.b through 6.1.e above.
ARTICLE VII. FURTHER COVENANTS
Section 7.1 Maintenance of Properties. During the term of this Agreement, Developer
will maintain, preserve, and keep the Operations Restricted Property in good repair and working
order, ordinary wear and tear excepted, and will make all necessary repairs, replacements,
renewals, and additions pursuant to applicable law and in its reasonable discretion. Following
completion of the City Owned Improvements, the City will maintain, preserve, and keep the City
Owned Improvements in good repair and working order, ordinary wear and tear excepted, and will
make all necessary repairs, replacements, renewals, and additions pursuant to applicable law and
in its reasonable discretion. The foregoing obligations of this Section may be delegated,
respectively, pursuant to the Ground Lease and the Convention Center Agreement.
Section 7.2 Maintenance of Records. Developer will keep at all times proper books of
record and account in which full, true, and correct entries will be made of all external dealings and
transactions of or in relation to the business and affairs of Developer to the extent relating to
completion of the Improvements, including expenditures of Pre-Construction Funding, in
accordance with generally accepted accounting principles, consistently applied throughout the
period. Without limitation, such records will include a general description of the nature of each
underlying transaction in order to assist the City with American Rescue Plan Act of 2021 records
compliance. Developer will provide reasonable protection against loss or damage to such books of
record and account. Such books of record and account shall be made available to the City upon
reasonable request and advanced notice and at the City’s cost.
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Section 7.3

Compliance.

a.
Developer will materially comply with all State, Federal and local laws, rules and
regulations relating to completion of the Improvements and Developer’s operation of the
Operations Restricted Property.
b.
Until the Termination Date, Developer will obtain or cause to be obtained and
maintained all necessary certificates, licenses, permits, and other approvals, governmental and
otherwise, then necessary for the operation of the Operations Restricted Property; and the conduct
of its business and all required zoning, building code, land use, environmental and other similar
permits or approvals, all of which are and, until the Termination Date, will remain in full force and
effect and not subject to revocation, suspension, forfeiture or adverse modification.
Section 7.4 Non-Discrimination. In the construction of the Improvements and
operation of the Operations Restricted Property, Developer shall not discriminate against any
applicant, employee or tenant because of age, color, creed, national origin, race, religion, marital
status, sex, physical disability, or familial status. Developer shall ensure that applicants,
employees, and tenants are considered and are treated without regard to their age, color, creed,
national origin, race, religion, marital status, sex, physical disability, or familial status.
Section 7.5 Available Information. Upon reasonable request, Developer shall promptly
provide the City with copies of information requested by City and/or the State that are related to
this Agreement, acquisition of the Subject Property, and/or completion of the Improvements and
which are necessary for the City to determine compliance with this Agreement.
Section 7.6 Term of Operation. Subject to any circumstance that would give rise to an
Unavoidable Delay and/or renovations, operations at the Operations Restricted Property on the
Subject Property shall be maintained until the Termination Date of this Agreement.
Section 7.7
Developer Completion Guarantee. Subject to satisfaction of (a) the
conditions precedent set forth in Sections 3.1 and 3.2, (b) the City’s compliance with the terms of
this Agreement, (c) Developer’s acquisition of all portions of the Subject Property, and (d)
Developer’s receipt of all Pre-Construction Funding and City Owned Improvements Construction
Payments, by signing this Agreement Developer hereby guarantees to the City performance by
Developer of all the terms and provisions of this Agreement pertaining to Developer’s obligations
with respect to the construction of the Improvements and, without limiting the generality of the
foregoing, Developer guarantees that: (i) construction of the Improvements shall commence and
be completed pursuant to the Project Schedule developed during the Pre-Construction Work
barring any Unavoidable Delays or force majeure event; (ii) the Improvements shall be constructed
and completed substantially in accordance with the Construction Plans; (iii) the Improvements
shall be constructed and completed free and clear of any mechanic’s liens, materialman’s liens and
equitable liens (except mechanic’s and materialman’s liens being contested by appropriate
proceedings); and (iv) all costs of constructing the Improvements shall be paid when due.
Section 7.8 Performance Bond. Prior to the time Developer Commences Construction
in accordance with the approved Project Schedule, Developer shall obtain, or shall require the
general contractors retained to construct the Improvements to obtain, one or more surety bonds
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that guarantee the faithful performance in completing Improvements under this Agreement for, in
the aggregate, the entire contract sum to be paid to such general contractors in connection with the
Improvements and that further guarantees the prompt payment of all materials and labor.
Specifically, such surety bond shall guarantee one hundred percent (100%) performance, and labor
and materials payment for the Improvements in a form reasonably acceptable to the City (which
shall include AIA Document A312), to assure completion of the Improvements. The surety bond(s)
shall remain in effect until construction of the Improvements are completed. The bond(s) shall
clearly specify Developer and City as joint obligees. If Developer fails to construct the
Improvements by mutually agreed to date between the parties to be determined during the PreConstruction Work (subject to extension for Unavoidable Delays), or by such other date as the
parties shall mutually agree upon in writing, such failure shall constitute an Event of Default under
Section 11.1 and, subject to the cure rights set forth in Section 11.1, the City may exercise all of
its rights under Section 11.2, and shall immediately pursue all necessary actions against the surety
for the Improvements and shall use its best efforts to urge the surety to complete construction of
the Improvements. Developer shall assist the City’s efforts. If the surety for the Improvements
elects to advance funds to the City in lieu of completing the construction, then upon receipt of such
funds, the City shall complete or cause to be completed construction of the Improvements. If the
surety for the Improvements fails for any reason or is insufficient to complete the Improvements,
the City reserves the right to finance the shortfall of the costs to complete the Improvements
through various financing avenues, including but not limited to, special City covenants.
Section 7.9

City Covenants. The City covenants and agrees as follows:

a.
The City will in good faith timely pursue the completion and satisfaction of all City
Council actions and all required legal proceedings necessary for the City to fund the PreConstruction Funding and the City Owned Improvements Construction Payments, and will
promptly notify Developer regarding the status of the same, including relating to the authorization
of the TIF Exemption, creation of the NCA, issuance of the City Bonds, and the sale of all or a
portion of the City Bonds on such terms and conditions as it shall deem necessary or desirable in
its sole discretion;
b.
Within 60 days following the Commencement Date, the City shall provide
Developer copies of all surveys, plats, zoning letters, and any reports, fines, determination, rulings,
or correspondence related to environmental/hazardous materials or environmental condition, in
each case related to the City Property and to the extent in the City’s possession or control.
c.
Prior to the Closing, the City will in good faith assist Developer in its efforts to
comply with Section 7.3.b. hereof and to otherwise resolve all applicable zoning, subdivision or
documentation of the Subject Property necessary for development and construction of the
Improvements, and will cooperate with Developer in all Pre-Construction Work, including
providing information, timely reviewing approving plans, schedules and similar items and
assisting with obtaining City permitting approvals;
d.
Beginning on January 1 of the calendar year following complete construction of the
Improvements, at all City-owned parking locations and facilities (including on street parking),
located within the area identified on Exhibit D, the City shall restrict all parking to 2 hours or less,
except by license or permit, and shall use reasonable efforts to enforce such restriction. The City
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reserves the right to charge such rates for parking within the area identified on Exhibit D as may
be required, at the City’s sole discretion, to cause the interest on the City Bonds to remain exempt
from Federal income taxation. None of the language in this Section 7.9.d shall affect or restrict the
City’s ability to set appropriate rates for monthly renters or exclusive license holders utilizing Cityowned parking locations and facilities.
e.
The City agrees that it will not sell, offer to sell, lease, offer to lease or otherwise
transfer an interest in or encumber the Alternative Subject Property prior to completion of the PreConstruction Work.
f.
Once determined, the City shall ensure that all Project Revenues are at all times
used/paid in accordance with the Confirmed Project Revenue Allocation.
g.
Without the Developer’s prior written consent in each instance, the City may not
use (i) the names, tradenames, trademarks or servicemarks (registered or unregistered) claimed or
used by Developer or any Developer Affiliate, or proposed to be used by Developer or any
Developer Affiliate, in connection with the Project (including as reflected in any materials
provided or otherwise made available to the City hereunder) (the “Developer IP”), or (ii) any
documents or materials containing the Developer IP. This Section 7.9(g) shall survive termination
of this Agreement.
Section 7.10 Payment of Fees and Assessments. Until the Termination Date, Developer
shall not permit any assessments, fees, water, sewer, or other charges by governmental authorities
relating to the Operations Restricted Property to become delinquent.
Section 7.11 Utilities and Sewer Service.
a.
Utilities. The Subject Property is served or will be served by all utilities required
for the contemplated use thereof. All utility service is or will be provided by public utilities to the
extent available, including public water and sewer systems, and the Subject Property will be
equipped to accept such utility service. All of the foregoing utilities are located or will be located
in the public right-of-way abutting the Subject Property, and all such utilities are connected or will
be connected so as to serve the Subject Property either (a) without passing over property other than
the Subject Property or, (b) if such utilities pass over other property, they do so pursuant to valid
easements. The removal and/or abandonment of any public infrastructure that runs through the
construction site on the Subject Property will be completed by the City without assessment against
the Subject Property or other cost to Developer. The City shall be responsible for ensuring the
Subject Property is directly served by properly sized public service infrastructure without
assessment against the Subject Property or other cost to Developer.
b.
Sewer. Any and all liquid and solid waste disposal, septic and sewer systems
located on the Subject Property will be in a good and safe condition and repair and in compliance
with all legal requirements upon completion of the Improvements.
ARTICLE VIII. PROHIBITION AGAINST ASSIGNMENT AND TRANSFER
Section 8.1 Status of Developer; Transfer of Substantially All Assets; Assignment. As
security for the obligations of Developer under this Agreement, Developer represents and agrees
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that, prior to the Termination Date, Developer will maintain existence as a company and will not
wind up or otherwise dispose of all or substantially all of its assets or transfer, convey, or assign
its interest in any material portion of the Operations Restricted Property or this Agreement to any
other party unless: (a) (i) the transferee partnership, corporation, limited liability company or
individual assumes in writing all of the applicable future obligations of Developer under this
Agreement; and (ii) the City consents thereto in writing in advance thereof, which consent shall
not be unreasonably withheld, conditioned, or delayed, or (b) such assignment is permitted by
Section 8.2.
Notwithstanding the foregoing, in the event that Developer wishes to assign this
Agreement, including its rights and duties hereunder, Developer and transferee individual or entity
shall request that the City and Developer consent to an amendment or assignment of this
Agreement to accommodate the assignment and to provide for the assumption of all future
Developer obligations under this Agreement. Such assignment shall not be effective unless and
until the City and Developer consent in writing to an amendment or assignment of this Agreement
authorizing the assignment, which consent shall not be unreasonably withheld or delayed;
provided, however, Developer shall have the right to assign all or a portion of its development
obligations under this Agreement to a Developer Affiliate upon prior written notice to City.
Section 8.2 Collateral Assignment. This Agreement may be collaterally assigned by
Developer to a Lender, if required by such Lender as a condition of providing financing related to
the Minimum Improvements and/or Subject Property (other than the Convention Center Property).
The City agrees to execute such reasonable agreements as a Lender may require binding the City
to continue to honor and perform under this Agreement in the case of a default by Developer under
the applicable loan documents as long as the Lender agrees to assume all of Developer’s
obligations hereunder arising on and after the date of such assumption. The City shall cooperate
with the Lender and provide such information and documentation as may be reasonably required
by the Lender from time to time in connection with the applicable Loan and disbursements made
thereunder.
ARTICLE IX. CONSTRUCTION OF CITY OWNED IMPROVEMENTS
Section 9.1 Conditions Precedent to Bonding for the City Owned Improvements. It is
recognized and agreed that the ability of the City to perform the obligations described in this
Article IX, except for Section 9.5.b below, is subject to completion and satisfaction of certain
separate City Council actions and required legal proceedings relating to the issuance of the City
Bonds. Specifically, all obligations of the City to issue the City Bonds whose proceeds shall be
used to construct the City Owned Improvements are subject to each of the following conditions
precedent:
a.
The completion and satisfaction of certain separate City Council actions and all
required legal proceedings relating to the issuance of the City Bonds (in the judgment of bond
counsel for the City);
b.
The City shall have completed the sale of all or a portion of the City Bonds on such
terms and conditions as it shall deem necessary or desirable in its sole discretion;
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c.

No Event of Default has occurred and is continuing; and

d.

Execution of the Ground Lease pursuant to Section 4.4.

Section 9.2 Bonding for the City Owned Improvements. Subject to the conditions set
forth in Section 9.1, the City intends to issue City Bonds to fund, and then construct, the City
Owned Improvements on the Ground Leased Property and Convention Center Property. The City’s
obligation to issue the City Bonds to construct the City Owned Improvements as described in this
Article shall be subject in all respects to Unavoidable Delays, the provisions of this Article, and to
the satisfaction of all conditions and procedures required in the judgment of bond counsel for the
City, including the holding of all required public hearings relating to the same.
Section 9.3 Completion of the City Owned Improvements.
Contingent upon
satisfaction of (a) the City’s approval of the Construction Plans under Section 9.4, (b) Developer’s
acquisition of all portions of the Subject Property, (c) the Re-Plat, (d) the conditions precedent set
forth in Sections 3.1 and 3.2, (e) the City’s compliance with the terms of this Agreement, and (f)
Developer’s receipt of all Pre-Construction Funding, and subject to Unavoidable Delays,
Developer shall cause construction of the City Owned Improvements to be undertaken and
completed on behalf of the City by a mutually agreed to date by the parties to be determined during
the Pre-Construction Work. Time lost as a result of Unavoidable Delays shall be added to extend
this date by a number of days equal to the number of days lost as a result of Unavoidable Delays.
Except as may be contemplated by the Project Schedule, Developer shall coordinate construction
of the Improvements to minimize material interfere with or delay to one component of the
Improvements by any other component of the Improvements.
Section 9.4 Authority to Design, Engineer and Construct. Developer shall have the
authority to design, engineer and construct the City Owned Improvements in accordance with
current City standards and design guidelines, other applicable design standards, the terms of this
Agreement, and in accordance with the provisions of the Ohio Revised Code. Developer shall
engage the same architect to design the City Owned Improvements that Developer engages for the
design of the Minimum Improvements. The City shall have the right to provide a final written
approval for the Construction Plans for the City Owned Improvements prior to Developer
commencing the City Owned Improvements, which approval shall not be unreasonably withheld,
conditioned, or delayed. Further, in no event shall such approval right cause the total cost of the
City Owned Improvements to exceed the City Owned Improvements Budget Cap, it being the
parties’ intent that the City Owned Improvements be designed and completed for a total
expenditure not to exceed the City Owned Improvements Budget Cap.
Section 9.5

City Owned Improvements Construction Payments.

a.
City Payments. Subject to the terms and conditions hereof, the City shall make such
City Owned Improvements Construction Payments to Developer as are necessary to provide the
Pre-Construction Funding and complete the City Owned Improvements, up to the amount of the
City Owned Improvements Budget Cap. The funding of the City Owned Improvements
Construction Payments, except as provided in paragraph b. below, shall be subject to satisfaction
of the following conditions:
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i.

Developer has secured financing to complete the Minimum Improvements;

ii.
Each of the conditions precedent set forth in Sections 3.1 and 3.2 have been
satisfied or waived; and
iii.

No Event of Default has occurred and is continuing.

b.
Disbursements to Developer related to Pre-Construction Funding. Subject to and
conditioned on there existing no continuing Event of Default, and the satisfaction of all of the
preconditions set forth exclusively in Section 3.1 above, the City shall prefund and remit funding
to Developer in an amount of Seven Million Five Hundred Thousand Dollars ($7,500,000) in the
aggregate (“Pre-Construction Funding”) (to count toward the City Owned Improvements Budget
Cap) as follows: Two Million Dollars ($2,000,000) within two (2) weeks of the Commencement
Date, Two Million Dollars ($2,000,000) within eight (8) weeks of the Commencement Date, Two
Million Dollars ($2,000,000) within twenty-four (24) weeks of the Commencement Date, and One
Million Five Hundred Thousand Dollars ($1,500,000) at Closing subject to the following:
i.
Developer shall certify to the City, no less frequently than monthly, the
amount of the costs incurred for all Pre-Construction Work in the form customary for Developer
reporting with accompanying proof of payment where applicable. Developer professional services
and project management fees are not subject to this provision;
ii.
Books and records related to Pre-Construction Funding are subject to
review by the City pursuant to Section 7.2 hereof. If the review of such books and records results
in the City’s determination, in its good faith but sole discretion, that payments made from PreConstruction Funding for Pre-Construction Work were not made in good faith and were not
commercially reasonable, then the parties shall enter into binding arbitration for the corresponding
discrepancies alleged by the City;
iii.
From the Pre-Construction Funding, Developer agrees that it will
commission an independent feasibility study for the Project to be performed by a firm chosen by
the City. The feasibility study shall be addressed to the City, Developer, and any other parties
designated by the City or Developer upon its completion.
c.
City Owned Improvements Construction Payments to Developer related to Project
Costs. Subject to and conditioned on the satisfaction of all of the preconditions set forth in Section
9.5.a., the City shall disburse the remainder (i.e., in excess of the amounts funded for PreConstruction Funding under Section 9.5.b.) of the City Owned Improvements Construction
Payments as payments to Developer for Project Costs incurred by Developer in constructing the
City Owned Improvements, subject to the following:
i.
Developer shall certify to the City the amount of the costs incurred as
Project Costs in connection with the City Owned Improvements in the form the City and Developer
agree upon in writing; and
ii.
Such Project Costs are subject to review and approval by the City; which
may review and approve the certified Project Costs for the City Owned Improvements, and if they
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determine, in good faith, that such Project Costs were incurred for the City Owned Improvements;
then
iii.
The City shall pay the certified and approved Project Costs for the City
Owned Improvements, (but said payments by the City shall not exceed the City Owned
Improvements Budget Cap less the Pre-Construction Funding previously paid to Developer).
d.
American Rescue Plan Act of 2021 Funds. The parties understand and acknowledge
that the City’s contribution of Pre-Construction Funding will consist of a portion of the City’s
allocated federal funds from the American Rescue Plan Act of 2021(ARPA), and both the City
and Developer will be obligated to comply with the provisions of said Act in the expenditure
thereof. Further, Developer shall cooperate with the City’s documentation obligations related to
expenditure of ARPA funds; provided, that, unless otherwise required by law, such cooperation
shall not include maintaining or modifying books and records in a manner that deviates from
Developer’s ordinary course of business and Section 7.2 hereof. The City asserts that the use of
ARPA funds to pay Pre-Construction Funding fully satisfies the eligibility provisions of such Act
in that the development a destination hotel and convention center has been planned for the Subject
Property in advance of the COVID-19 pandemic, the COVID-19 pandemic caused both significant
delay and negative economic impact to the prospect for completing such hospitality and tourism
facilities, and in the absence of such ARPA funds the negative economic impacts of the COVID19 pandemic would not likely be overcome. Furthermore, some or all of the Pre-Construction
Funding identified herein will be dedicated to investment in needed on-site or off-site and
supportive water, sewer, and stormwater infrastructure as permitted by the eligibility provisions of
ARPA.
ARTICLE X. INDEMNIFICATION
Section 10.1 Developer Release and Indemnification Covenants
a.
Except for the obligations of City as set forth in this Agreement or any other
agreement between the parties, or arising out of any portion of the design or construction of the
City Owned Improvements or other public improvements on any property not prepared or
performed by Developer, or the City’s gross negligence, material breach of this Agreement, or
willful misconduct, Developer releases the City, the Middletown Port Authority, the NCA to be
created pursuant to this Agreement, and the governing body members, officers, agents, servants
and employees thereof (hereinafter, for purposes of this Article X, the “Indemnified Parties”) from,
covenants and agrees that the Indemnified Parties shall not be liable for, and agrees to indemnify,
defend, and hold harmless the Indemnified Parties against, any loss or damage to property or any
injury to or death of any person occurring at or about or resulting from any defect in the
Improvements or any Subject Property owned by or in the possession of Developer.
a.
Except for any willful misrepresentation or any material violation of this
Agreement, gross negligence, willful or wanton misconduct or any unlawful act of the Indemnified
Parties, Developer agrees to protect and defend the Indemnified Parties, now and forever, and
further agrees to hold the Indemnified Parties harmless, from any claim, demand, suit, action or
other proceedings whatsoever by any person or entity whatsoever arising or purportedly arising
from: (i) any violation of any provision of this Agreement by Developer (except with respect to
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any suit, action, demand or other proceeding brought by Developer or a Developer Affiliate against
the City to enforce its rights under this Agreement); (ii) the acquisition by Developer of the ThirdParty Property; (iii) the construction and installation of the Improvements; (iv) Developer’s
ownership of the Minimum Improvements; or (v) any hazardous substance or environmental
contamination located on the Subject Property on which the Minimum Improvements are located
and which did not exist on such property as of the date of Closing, or did not arise out of any action
or inaction by the City.
b.
The Indemnified Parties shall not be liable for any damage or injury to the persons
or property of Developer or its officers, agents, servants or employees or any other person who
may be about the Minimum Improvements or Subject Property (excluding the City Owned
Property and, following the effective date of the Ground Lease, the Ground Leased Property) due
to any act of negligence of any person, other than any act of gross negligence or willful misconduct
on the part of any such Indemnified Party or its officers, agents, servants or employees.
Section 10.2 No Personal Liability. All covenants, stipulations, promises, agreements,
and obligations of either party contained herein shall be deemed to be the covenants, stipulations,
promises, agreements, and obligations of such party only, and not of any governing body member,
manager, officer, agent, servant or employee of such party in the individual capacity thereof.
ARTICLE XI. DEFAULT AND REMEDIES
Section 11.1 Events of Default Defined. The following shall be “Events of Default”
under this Agreement and the term “Event of Default” shall mean, whenever it is used in this
Agreement, any one or more of the following events occurring during the Term of this Agreement
and in the absence of a prior City default hereunder:
a.
Subject to Unavoidable Delay, failure by Developer to timely Commence
Construction;
b.
Subject to Unavoidable Delay, failure by Developer to cause the construction of the
Improvements to be timely completed and the operations of the Minimum Improvements to
continue pursuant to the terms and conditions of this Agreement;
c.
Transfer of Developer’s interest in the Operations Restricted Property or
improvements thereto, or this Agreement, in violation of the provisions of this Agreement;
d.
Failure by Developer to substantially observe or perform any covenant, condition,
obligation or agreement on its part to be observed or performed under this Agreement;
e.
The filing by Developer, or a Developer Affiliate to whom a material portion of the
Project obligations have been assigned under Section 8.1, of a petition for the appointment of a
receiver or a trustee;
f.
The making by Developer, or a Developer Affiliate to whom a material portion of
the Project obligations have been assigned under Section 8.1, of a general assignment for the
benefit of creditors;
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g.
The entry of an order for relief pursuant to any Chapter of Title 11 of the U.S. Code,
as the same may be amended from time to time, with the Developer, or any Developer Affiliated
to whom a material portion of the Project obligations have been assigned under Section 8.1, as
debtors;
h.
The filing by the Developer, or any Developer Affiliate to whom a material portion
of the Project obligations have been assigned under Section 8.1, of an insolvency proceeding with
respect to the Developer or such Developer Affiliate or any proceeding with respect to the
Developer or such Developer Affiliate for compromise, adjustment, or other relief under the laws
of any country or state relating to the relief of debtors;
i.
Any representation or warranty made by Developer in this Agreement or in any
written statement or certificate furnished by Developer pursuant to this Agreement, shall prove to
have been incorrect, incomplete or misleading in any demonstrably material respect on or as of the
date of the issuance or making thereof.
Notwithstanding the forgoing, the occurrence of any of the foregoing events shall constitute
an “Event of Default” hereunder only after the City has given forty-five (45) days’ written notice
to Developer of the default, but only if the default has not been cured to the reasonable satisfaction
of the City within said forty-five (45) days, or if the default cannot be reasonably cured within
forty-five (45) days and Developer does not provide assurances reasonably satisfactory to the City
that the default will be cured as soon as reasonably possible.
Section 11.2 Remedies on Default. Whenever any Event of Default referred to in Section
11.1 of this Agreement occurs and is continuing following the cure period set forth above, the City
may take any one or more of the following actions:
a.
The City may suspend its performance under this Agreement until it receives
assurances from Developer, deemed adequate by the City, that Developer will cure the default and
continue its performance under this Agreement;
b.
The City may terminate this Agreement, provided that such termination shall not
affect any payment obligations of Developer that have then accrued;
c.

The City may withhold the Certificate of Completion;

d.

The City may enforce its rights against the Performance Bond;

e.
The City may take any action, including legal, equitable or administrative action,
which may appear necessary or desirable to enforce performance and observance of any obligation,
agreement, or covenant of Developer, as the case may be, under this Agreement;
Section 11.3 City Default. If, in the absence of a prior Event of Default of the Developer,
(a) the City fails to substantially observe or perform any covenant, condition, obligation, warranty
or agreement on its part to be observed or performed under this Agreement; or (b) any
representation made by the City in this Agreement or in any written statement or certificate
furnished by the City pursuant to this Agreement, shall prove to have been incorrect, incomplete
or misleading in any demonstrably material respect on or as of the date of the issuance or making
{00301775 12}

16695651v13

33

thereof, then the City shall be in default of this Agreement if the same is not cured to the reasonable
satisfaction of Developer within forty-five (45) days’ of written notice from Developer to the City
of such breach, or if such breach cannot be reasonably cured within forty-five (45) days and the
City does not provide assurances reasonably satisfactory to Developer that the default will be cured
as soon as reasonably possible. Upon a default by the City, Developer may (i) suspend its
performance under this Agreement until it receives assurances from the City, deemed adequate by
Developer, that the City will cure the default and continue its performance under this Agreement,
(ii) terminate this Agreement provided that such termination shall not affect any payment
obligations of the City that have then accrued, and (iii) exercise all rights and remedies available
to Developer in connection with this Agreement, at equity or under applicable law.
Section 11.4 No Remedy Exclusive. No remedy herein is intended to be exclusive of
any other available remedy or remedies, but each and every remedy shall be cumulative and shall
be in addition to every other remedy given under this Agreement or now or hereafter existing at
law or in equity or by statute. No delay or omission to exercise any right or power accruing upon
any default shall impair any such right or power or shall be construed to be a waiver thereof, but
any such right and power may be exercised from time to time and as often as may be deemed
expedient.
Section 11.5 No Implied Waiver. In the event any provision contained in this Agreement
should be breached by any party and thereafter waived by any other party, such waiver shall be
limited to the particular breach so waived and shall not be deemed to waive any other concurrent,
previous or subsequent breach hereunder.
Section 11.6 Agreement to Pay Attorneys’ Fees and Expenses.
a.
Each party hereto shall pay for their respective legal, administrative, and other costs
incurred in connection with the negotiation, drafting, and authorization of this Agreement; and
b.
Whenever any uncured default occurs and either party shall employ attorneys or
incurs other expenses for the collection of payments due or to become due or for the enforcement
or performance or observance of any obligation or agreement on the part of a defaulting party,
such defaulting party agrees that it shall, on demand therefor, pay to the non-defaulting party the
reasonable fees of such attorneys and such other expenses as may be reasonably and appropriately
incurred by the non-defaulting party in connection therewith.
Section 11.7 Enforcement. As the remedy at law for the breach of any of the terms of this
Agreement may be inadequate, each enforcing Party has a right of temporary and permanent
injunction, specific performance, and other equitable relief that may be granted in any proceeding
brought to enforce any provision hereof, without the necessity of proof of actual damage or
inadequacy of any legal remedy.
Section 11.8 Self-Help. Without limiting the provisions of Section 11.7 hereof, (i) should
any defaulting party fail to remedy any default within the applicable cure period set forth herein,
or (ii) should any default under this Agreement exist which (a) constitutes or creates an immediate
threat to health or safety or (b) constitutes or creates an immediate threat of material damage to or
destruction of property, then, in any such event, the non-defaulting party has the right, but not the
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obligation, to enter upon the property of the defaulting party to take such steps as the nondefaulting party may elect to cure, or cause to be cured, the default or violation. If a non-defaulting
party cures, or causes to be cured, a default as provided in this Section, then there will be due and
payable by the defaulting party to the non-defaulting party upon demand the amount of the
reasonable costs and expenses incurred by the non-defaulting party in pursuing the cure, plus
interest thereon from the date of demand at the statutory rate.
ARTICLE XII. MISCELLANEOUS
Section 12.1 Conflict of Interest. Developer represents and warrants that, to its best
knowledge and belief after due inquiry, no officer or employee of the City, or its designees or
agents, nor any consultant or member of the governing body of the City, and no other public
official of the City who exercises or has exercised any functions or responsibilities with respect to
the Project during his or her tenure, or who is in a position to participate in a decision-making
process or gain insider information with regard to the Project, has had or shall have any interest,
direct or indirect, in any contract or subcontract, or the proceeds thereof, for work or services to
be performed in connection with the Project, or in any activity, or benefit therefrom, which is part
of the Project at any time during or after such person’s tenure.
Section 12.2 Notices and Demands. A notice, demand or other communication under
this Agreement by any party to the other shall be sufficiently given or delivered if it is dispatched
by registered or certified mail, postage prepaid, return receipt requested, nationally recognized
courier service, or delivered personally, and
a.
In the case of Developer, is addressed or delivered personally to Main Street
Community Capital Middletown, LLC at 333 E. 10th Street, Suite LL2, Dubuque, IA 52001, Attn:
Don Kaiser with a copy to Vantage Law Group, PLLC, 125 SE Main St., Minneapolis, MN 55414,
Attn: Tyler Adams.
b.
In the case of the City, is addressed to or delivered personally to the City at One
Donham Plaza, Middletown, Ohio 45042, Attn: City Manager; with a copy to Bricker & Eckler
LLP, 2 E Mulberry, Lebanon, Ohio 45036, Attn: Austin Musser.
or to such other designated individual or officer or to such other address as any party shall have
furnished to the other in writing in accordance herewith.
Section 12.3 Titles of Articles and Sections. Any titles of the several parts, Articles, and
Sections of this Agreement are inserted for convenience of reference only and shall be disregarded
in construing or interpreting any of its provisions.
Section 12.4 Counterparts. This Agreement may be executed in any number of
counterparts, each of which shall constitute one and the same instrument.
Section 12.5 Governing Law. This Agreement shall be governed and construed in
accordance with the laws of the State of Ohio.
Section 12.6 Entire Agreement. This Agreement and the exhibits hereto reflect the entire
agreement among the parties regarding the subject matter hereof, and supersedes and replaces all
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prior agreements, negotiations or discussions, whether oral or written. This Agreement may not
be amended except by a subsequent writing signed by all parties hereto. The terms of this
Agreement shall survive the Closing.
Section 12.7 Successors and Assigns. This Agreement is intended to and shall inure to
the benefit of and be binding upon the parties hereto and their respective permitted successors and
assigns.
Section 12.8 Termination Date. This Agreement shall terminate and be of no further
force or effect on the last day of the 30th year following January 1 of the year immediately
following completion of the construction of the Improvements, unless terminated earlier under the
provisions of this Agreement.
Section 12.9 Memorandum of Agreement. The parties agree to execute and record a
Memorandum of Agreement to serve as notice to the public of the existence and provisions of this
Agreement, and the rights and interests held by the parties by virtue hereof. The City shall prepare
the Memorandum Agreement, subject to Developer approval prior to recording, and pay for all
costs of recording.
Section 12.10 No Third-Party Beneficiaries. No rights or privileges of either party hereto
shall inure to the benefit of any landowner, contractor, subcontractor, material supplier, or any
other person or entity, and no such contractor, landowner, subcontractor, material supplier, or any
other person or entity shall be deemed to be a third-party beneficiary of any of the provisions
contained in this Agreement.
Section 12.11 No Partnership. This Agreement does not and may not be construed to
create a partnership or joint venture among any of the Parties.
Section 12.12 Exhibits. All exhibits to this Agreement are incorporated herein by
reference and made a part hereof, to the same extent as if set out in full herein.
Section 12.13 Time of the Essence. Time is of the essence of this Agreement.
Section 12.14 Severability. If any provision of this Agreement, or any covenant,
obligation or agreement contained herein is determined by a court to be invalid or unenforceable,
then except as provided below with regard to fundamental terms, that determination shall not affect
any other provision, covenant, obligation or agreement, each of which shall be construed and
enforced as if the invalid or unenforceable portion were not contained herein; provided, that, on a
determination that any term or provision is invalid or unenforceable, the parties shall negotiate in
good faith to modify this Agreement to effect the original intent of the parties as closely as possible
in order that the transactions contemplated hereby be consummated as originally contemplated to
the greatest extent possible. Notwithstanding the foregoing, if any fundamental term or provision
of this Agreement (including any terms materially altering the economics of the transactions
contemplated by this Agreement or the obligations of a party hereunder), is invalid, illegal, or
unenforceable, the remainder of this Agreement is unenforceable unless the parties agree otherwise
in writing.
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ARTICLE XIII. DEVELOPMENT INCENTIVES
Section 13.1 Tax Increment Financing. The City agrees to move forward with
consideration and approval of an ordinance implementing a 30-year, 100% TIF Exemption
pursuant to Ohio Revised Code Section 5709.41 with respect to the Subject Property. The
implementation of the TIF Exemption is intended to support the City’s urban redevelopment
efforts. The City and Developer shall cooperate to determine the appropriate and lawful intended
uses of the Service Payments, subject to legislative approval by the City. The TIF Exemption shall
require the Developer or subsequent owners (the “Owner”) to make Service Payments in lieu of
taxes specified in Ohio Revised Code Section 5709.42. Each Owner shall pay when due any
Service Payments in the same manner and at the same time as real property taxes. The Developer
shall enforce such obligations by including such obligations in any leases or any transfer
instruments affecting any building or portion of any building.
The Parties acknowledge that the TIF Exemption for the Site shall not be effectuated until
approved by legislative action taken by the City and subsequent issuance of a final determination
by the Ohio Department of Taxation with respect to the Subject Property in accordance with Ohio
Revised Code Section 5715.27. Except as otherwise provided in this Agreement and subject to
this Agreement, the City and the Developer shall perform such acts as are reasonably necessary or
appropriate to effect, claim, preserve, and maintain the exemptions from taxation granted under
this Agreement including, without limitation, joining in the execution of all documentation and
providing any necessary certificates required in connection with such exemptions.
The Parties acknowledge that the provisions of Ohio Revised Code Section 5709.91, which
specify that the Service Payments shall be treated in the same manner as real property taxes for all
purposes of the lien described in Ohio Revised Code Section 323.11, including but not limited to,
the priority of the lien and the collection of Service Payments, shall apply to the TIF Exemption
and shall be so reflected therein.
As a condition to receiving the Pre-Construction Funding, the Developer agrees that the
Developer and any subsequent Owner shall not, without the prior written consent of the City, file
a complaint (including, without limitation, a complaint filed in accordance with Ohio Revised
Code Sections 5715.13 or 5717.19) that seeks to reduce the real property tax valuation of any
building, of any portion of any building, or of the Subject Property as such valuation is established
by the Butler County Auditor until the date on which any TIF Exemption applicable to the building,
the portion of the building, or the Subject Property is no longer effective. The then-current
Owner(s) may, following the date on which any TIF Exemption that was effective for a building
or the Subject Property is no longer effective, appear to contest a complaint filed to increase the
real property tax valuation of any building or of the Subject Property without the written consent
of the City or file a complaint to decrease the real property tax valuation with the written consent
of the City. Notwithstanding the foregoing obligations contained in this paragraph, the City and
the Developer agree to cooperate in filing any necessary complaints or taking any necessary actions
in the event of manifest error on the part of the Butler County Auditor’s office that affects the real
property tax valuation of any building or of the Subject Property. The Developer shall enforce
such obligations by including such obligations in any leases or any transfer instruments affecting
any portion of the Subject Property.
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Section 13.2 New Community Authority. The City and the Developer agree that a new
NCA shall be established to cover such portions of the Subject Property as are necessary to
accomplish the Project. Following Developer’s acquisition of the Third-Party Property and City
Transferred Property, and subject to satisfaction of the condition set forth in Section 3.2.p., the
City, as “developer” under Ohio Revised Code Section 349.01(E), shall make a petition (the
“Petition”) to establish the NCA. Under the petition, the City shall appoint the members of the
board of trustees of the NCA. The Developer and the City shall cooperate in the formation and the
administration of the NCA, including by causing the Developer to consent to the formation of the
NCA and to execute or consent to the petition to form the NCA. In accordance with Ohio Revised
Code Section 349.01(E), the City and the Developer agree to enter into an option in real property
granted by Developer to the City, in the form to be agreed by the parties, to allow for the creation
of the NCA as set forth herein.
As provided in the Petition, and as provided in a subsequent declaration (the “NCA
Declaration”) to be filed, the NCA will be authorized to levy such community development charge
on real property, with respect to retail sales, with respect to ticket sales, with respect to hotel
occupancy, with respect to parking usage, and for other purposes identified by the City and the
Developer based on such conditions as the City, the NCA, and the Developer may determine. The
Petition and the NCA Declaration shall set forth certain limitations on the amount of such charges
that may be imposed on property within the NCA without the consent of the Developer.
Community development charges and any other NCA revenue will be used for Ohio Revised Code
Chapter 349 eligible costs associated with the Project that are identified by the City in the Petition
and approved by the NCA board of trustees from time to time.
The City agrees that the initial board of trustees of the NCA will include three members
appointed by the City Manager, on behalf of the City as “developer,” and that the City Council
shall appoint three (3) citizen members and one (1) representative of local government (four (4)
total City Council appointees), all in accordance with the Petition and Ohio Revised Code Chapter
349. The City agrees that the three (3) members appointed by the City Manager under the
preceding sentence shall be person(s), employee(s), or agent(s) nominated by the Developer, as
determined by the parties prior to establishment of the NCA. The board of trustees of the NCA
shall be authorized to engage such third-party professionals as are necessary to assist in operating
the NCA and collecting all community development charges through the Termination Date.
Upon approval of the NCA, the City shall prepare a declaration of covenants and
restrictions that is reasonably acceptable to the Developer relative to the NCA to be formed with
respect to the Site. The mutually agreed upon NCA declaration shall be recorded by the Developer
within ten (10) business days after being presented to the Developer for recordation or at a time
mutually agreed upon by the City and the Developer. In the event the Developer will no longer
own all or any portion of the Subject Property when the conditions in the preceding sentence are
satisfied, the Developer shall reserve the right to record the NCA declaration or otherwise require
each subsequent Owner to reserve the right to record the NCA declaration.
Section 13.3 Financing. It is the intent of the parties that some portion of the Service
Payments generated pursuant to Section 13.1, the community development charges and other NCA
revenue generated pursuant to Section 13.2, and/or other sources of revenue derived from the
Project (e.g., parking revenues) will generate sufficient revenue to secure issuance of the City
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Bonds. To the extent permitted by law, Service Payments will be used for the appropriate and
lawful uses determined by the City, which will include (but may not be limited to) a portion of the
construction costs for the themed entertainment park and related hotel, the waterpark and
associated hotel, the live entertainment venue, and the residential buildings all identified within
the Minimum Improvements. The parties expect that the community development charges and
other NCA revenue generated pursuant to Section 13.2 will consist of both “General Charges”
(which could include property tax charges, ticket charges, retail sales charges, and the like) and
“Specific Charges” (which could include hotel occupancy and parking usage charges). General
Charges may be used for the development, acquisition, construction, operation, and maintenance
of “community facilities” as defined in Revised Code Section 349.01(I); this will include but is
not limited to the themed entertainment park and related hotel, theme park and related hotel, the
waterpark and associated hotel, the live entertainment venue, and the residential buildings all
identified within the Minimum Improvements. Revenues generated by Specific Charges will be
used for specific purposes in accordance with Ohio law, including construction, maintenance, and
operation of the parking structures identified as part of the City Owned Improvements.
Notwithstanding the foregoing, the parties recognize that the parties’ ability to levy, collect and
use such charges is subject to the overall economic feasibility of the Project, as well as the
expectations or requirements of lenders for the public and private improvements comprising the
Project.
Section 13.4 Transformational Mixed Use Development Assistance. The City commits
to assist Developer in its pursuit of an award of transformational mixed use development tax credits
from the State of Ohio.
Section 13.5 Other Incentives. The City commits to provide support to Developer in its
pursuit of various deferral and state tax credits that may be applicable to the Project or the Subject
Property.
This Agreement replaces and supersedes any other agreement or agreements, oral or
written, between Developer and the City pertaining to the Project, including but not limited to prior
predevelopment agreements.
[Remainder of page intentionally left blank; signature pages follow]
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IN WITNESS WHEREOF, the City has caused this Agreement to be duly executed in its
name and behalf, as of the Commencement Date.
CITY OF MIDDLETOWN:

By:
[Name, Title]
Date:___________________________________

STATE OF OHIO
COUNTY OF ________

)
) SS
)

Personally came before me this
day of ___________, 2021, the above-named
____________________ of the City of Middletown, and to me known to be the
________________ of said municipal corporation and acknowledged that he/she/they executed
the foregoing instrument as such officer(s) as the deed of said municipal corporation by its
authority, and pursuant to the authorization by the City Council from their meeting on the ___ day
of _________, 2021.

Notary Public, State of Ohio
My commission expires:

APPROVED AS TO FORM:

___________________________
Benjamin J. Yoder, Law Director

[Signature page to Purchase, Sale and Development Agreement – City of Middletown]
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IN WITNESS WHEREOF, Developer has caused this Agreement to be duly executed in
its name and behalf, as of the Commencement Date.
MAIN STREET COMMUNITY CAPITAL
MIDDLETOWN, LLC,
a Minnesota limited liability company

By:________________________________
_______________, _____________
Date: ______________________________

STATE OF _____________ )
) SS
COUNTY OF ___________ )
On this _______ day of ________________, 2021, before me the undersigned, a Notary
Public in and for said State, personally appeared ________________, to me personally known,
who, being by me duly sworn, did say that he is the _______________ of Main Street
Community Capital Middletown, LLC, and that said instrument was signed on behalf of said
limited liability company; and that the said ________________, as such officer, acknowledged
the execution of said instrument to be the voluntary act and deed of said limited liability
company, by him voluntarily executed.

______________________________________
Notary Public in and for said State

[Signature page to Purchase, Sale and Development Agreement – Main Street Community
Capital Middletown, LLC]
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SCHEDULE OF EXHIBITS
EXHIBIT A-1 ..................................................................................... Depiction of Subject Property
EXHIBIT A-2 ........................................................................ Description of City Owned Property
EXHIBIT A-3 .............................................................. . Description of City Transferred Property
EXHIBIT A-4 .............................................................Description of Conference Center Property
EXHIBIT A-5 ................................................................... Description of Ground Leased Property
EXHIBIT A-6 ....................................................... Description of Operations Restricted Property
EXHIBIT A-7 .......................................................................... Description of Third-Party Property
EXHIBIT B-1................................................................... Description of Minimum Improvements
EXHIBIT B-2.......................................................................Depiction of Minimum Improvements
EXHIBIT C-1............................................................... Description of City Owned Improvements
EXHIBIT C-2...................................................................Depiction of City Owned Improvements
EXHIBIT D ......................................................................... Depiction of Parking Restriction Area
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EXHIBIT A-1
Depiction of Subject Property

[To be updated by the parties in conformance with title work obtained on the City Owned
Property and upon recording of the Re-Plat]
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EXHIBIT A-2
Description of City Owned Property

City Transferred Property List
ParID

ZIP Code

Address

Owner

Q6521014000002
Q6511001000033
Q6511001000004
Q6511001000005
Q6511001000006
Q6511001000007
Q6511001000008
Q6511001000009
Q6511001000010
Q6511001000011
Q6511001000028
Q6511001000014
Q6511001000015
Q6511001000016
Q6511001000018
Q6511001000032
Q6511001000019
Q6511001000023
Q6511001000022
Q6511002000005
Q6511002000006
Q6511002000007
Q6511002000008
Q6511002000009
Q6511002000010
Q6511002000011

45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044

Fourth Ave
Central Ave
S Water St
S Water St
S Water St
S Water St
S Water St
S Water St
806 First Ave
S Water St
S Water St
S Water St
S Water St
Second Ave
Second Ave
Second Ave
Second Ave
Central Ave
Central Ave
107 S Water St
109 S Water St
S Water St
111 S Water St
115 S Water St
119 S Water St
123 S Water St

City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown

Q6511005000036

45044

69 S Main St

City of Middletown

Q6511008000063

45044

2 N. Main St

City of Middletown

[To be updated by the parties in conformance with title work obtained on the City Owned
Property and upon recording of the Re-Plat]
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EXHIBIT A-3
Description of City Transferred Property

City Transferred Property List
ParID

ZIP Code

Address

Owner

Q6521014000002
Q6511001000033
Q6511001000004
Q6511001000005
Q6511001000006
Q6511001000007
Q6511001000008
Q6511001000009
Q6511001000010
Q6511001000011
Q6511001000028
Q6511001000014
Q6511001000015
Q6511001000016
Q6511001000018
Q6511001000032
Q6511001000019
Q6511001000023
Q6511001000022
Q6511002000005
Q6511002000006
Q6511002000007
Q6511002000008
Q6511002000009
Q6511002000010
Q6511002000011

45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044

Fourth Ave
Central Ave
S Water St
S Water St
S Water St
S Water St
S Water St
S Water St
806 First Ave
S Water St
S Water St
S Water St
S Water St
Second Ave
Second Ave
Second Ave
Second Ave
Central Ave
Central Ave
107 S Water St
109 S Water St
S Water St
111 S Water St
115 S Water St
119 S Water St
123 S Water St

City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown
City of Middletown

Q6511005000036

45044

69 S Main St

City of Middletown

Q6511008000063

45044

2 N. Main St

City of Middletown

[To be updated by the parties in conformance with title work obtained on the City Transferred
Property and upon recording of the Re-Plat]
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EXHIBIT A-4
Description of Conference Center Property
The City and Developer anticipate that the Conference Center Property will be located
approximately where the Convention Center is depicted below (designated as no. 11).

[To be updated by the parties in conformance with title work obtained on the Conference Center
Property and upon recording of the Re-Plat]
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EXHIBIT A-5
Description of Ground Leased Property
The City and Developer anticipate that the Ground Leased Property will be located underground
and approximately where depicted below.

[To be updated by the parties in conformance with title work obtained on the Ground Leased
Property and upon recording of the Re-Plat]
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EXHIBIT A-6
Description of Operations Restricted Property

The parties anticipate that the Operations Restricted Property will include any portion of the
Subject Property owned by Developer, if (a) the acquisition or improvement thereof was
financed with the proceeds of City Bonds, or (b) the direct operating revenues thereof (not
including Project Revenues) are pledged to secure repayment of the City Bonds, as determined
by the parties in connection with their satisfaction of the condition set forth in Section 3.2.p. of
the Agreement.
[To be updated by the parties in conformance with title work obtained on the Operations
Restricted Property and upon recording of the Re-Plat]
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EXHIBIT A-7
Description of Third-Party Property
Third-Party Property means the following parcels, in addition to the Third-Party Property
identified in the definition of “Option Agreements”:

Third-Party Property List
ParID
Q6511001000012
Q6511001000013
Q6511001000017
Q6511001000020
Q6511001000021
Q6511002000001
Q6511002000002
Q6511002000003
Q6511002000004
Q6511002000040
Q6511002000039
Q6511002000012
Q6511002000013
Q6511002000014
Q6511002000015
Q6511002000024
Q6511002000018
Q6511005000017
Q6511001000027
Q6511001000030
Q6511001000029
Q6511001000031
Q6511001000002
Q6511001000003
Q6511001000001
Q6511002000016
Q6511002000043
Q6511005000007
Q6511005000004
Q6511005000005
Q6511005000039
Q6511005000006

ZIP Code

Address

Owner

45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044
45044

Carmody Blvd
S Water St
S Water St
Second Ave
Carmody Blvd
First Ave
First Ave
First Ave
900 First Ave
105 S Water St
First Ave
125 S Water St
903 Second Ave
901 903 Second Ave
Second Ave
909 911 Second Ave
112 S Main St
36 S Main St
700 Central Ave
806 Central Ave
Central Ave
Central Ave
806 Central Ave
Central Ave
Central Ave
916 First Ave
First Ave
S. Water St
S. Water St
S. Water St
S. Water St
S. Water St

Miami Conservancy District
Miami Conservancy District
Miami Conservancy District
Miami Conservancy District
Miami Conservancy District
Miami Conservancy District
Miami Conservancy District
Miami Conservancy District
Miami Conservancy District
Miami Conservancy District
Miami Conservancy District
Ann Montgomery
Naina Jain
Naina Jain
Naina Jain
Mark L. Agee
Kettering Network Services
Historic Rose Furniture LLC
Whitt Machine Inc.
Whitt Machine Inc.
Whitt Machine Inc.
Whitt Machine Inc.
Whitt Machine Inc.
Whitt Machine Inc.
Whitt Machine Inc.
Rolling Mill Brewing Company, LLC
Rolling Mill Brewing Company, LLC
Rolling Mill Brewing Company, LLC
Bed & Breakfast Property Management Inc.
Bed & Breakfast Property Management Inc.
Bed & Breakfast Property Management Inc.
Bed & Breakfast Property Management Inc.

[To be updated by the parties in conformance with title work obtained on the Third-Party
Property and upon recording of the Re-Plat]

{00301775 12}

16695651v13

EXHIBIT B-1
Description of Minimum Improvements
The Minimum Improvements are expected to include the following, subject to addition,
subtraction, and modification as identified in the approved Construction Plans:
•
•
•
•
•
•
•
•
•

A first-class, full, service, destination Hotel with roof-top bar and restaurant and assorted
amenities.
A second, family-oriented hotel and water park.
A third, historic, boutique hotel located within the adaptively-redeveloped First National
Bank building.
A major, indoor entertainment and concert venue for large, nationally and internationallyacclaimed artists and touring Broadway productions.
An indoor amusement park containing multiple, themed entertainment-based rides, virtual
reality experiences, immersive entertainment opportunities and integrated retail, food &
beverage.
On-site, mid-rise, luxury, market-rate apartment units and/or condominiums.
Permanent, pre-and post-production motion picture studio sound stages and support offices
and infrastructure.
Multiple restaurants, bars and/or brew-pubs, and cafes, and likely a comedy club.
Integrated fashion, electronic, lifestyle, convenience, and/or recreational retail.

{00301775 12}
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EXHIBIT B-2
Depiction of Minimum Improvements
The sketches, floorplans, renderings for the Minimum Improvements contained in this
Exhibit B-2 are preliminary and representative only. Final Construction Plans describing the
Minimum Improvements will be approved as set forth in the Agreement and may deviate,
sometimes significantly, from the depictions below.
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EXHIBIT C-1
Description of City Owned Improvements
The City Owned Improvements are expected to include the following, subject to addition,
subtraction, and modification as identified in the approved Construction Plans:
•

A Convention Center
o ~ 32,163 overall square feet
o Grand Ballroom
o Jr. Ballroom
o Breakout Spaces
o Banquet Facilities
o River Viewing Area

•

Structured and integrated underground deck-based parking of no fewer than 3,000
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EXHIBIT C-2
Depiction of City Owned Improvements

The rendering of the City Owned Improvements contained in this Exhibit C-2 is preliminary and
representative only. Final Construction Plans describing the City Owned Improvements will be
approved as set forth in the Agreement and may deviate, sometimes significantly, from the
depictions below.
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EXHIBIT D
Depiction of Parking Restriction Area
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STAFF REPORT
For the Business Meeting of: October 5, 2021

September 28, 2021
TO:

City Council

FROM:

James M. (Jim) Palenick, City Manager

PREPARED BY:

James M. (Jim) Palenick, City Manager

Purchase, Sale, and Development Agreement (PSDA) with Main
Street Community Capital, L.L.C. for Development of Riverfront
Destination Entertainment District and Theme Park.
(“Hollywoodland”)
PURPOSE
To authorize the City Manager to approve and enter into a Purchase, Sale & Development
Agreement with Main Street Community Capital, L.L.C. for a Riverfront destination
entertainment district and theme park on 50+ acres in Downtown Middletown to be
branded and marketed under the copyrighted name, “Hollywoodland”. Such PSDA
outlines the complete development terms of this transformational, downtown, mixed-use
development including the obligations and requirement of both the City and the
Developer(s); describes the financial commitments to be made by each party; and, details
the expected schedule and timing for working through the pre-construction activities
leading to financing, the financing and closing on property acquisition, and the conditions
necessary to ultimately move forward with, and complete the construction and opening.
The massive, multi-year project has been designed to, and is contingent upon: taking full
advantage of the City’s federally-designated Opportunity-Zone; applying for and receiving
an Ohio Transformational Mixed-Use-Development (TMUD) Insurance Tax Credit; being
financially backed by and incentivized through the creation of a New Community
Authority (NCA); Establishing a 30-year T.I.F property tax exemption for the project; and,
taking advantage of the Middletown Port Authority’s capacity to grant sales tax
exemptions on building materials. This project, if realized, will dramatically enhance the
downtown river-front connecting it to the urban core downtown; and, will include: a fullservice, destination hotel and conference center along with supportive, mixed-use retail,
dining, and recreation/entertainment features and facilities.
BACKGROUND AND FINDINGS
Consistent with the City’s long-term comprehensive development plan for Downtown, and
in an effort to most fully utilize the economic benefits of the City’s only federally-

designated Opportunity Zone, we began, some 14 months ago, focusing attention on the
transformational redevelopment of the City-owned 10.98-acre, former STM site along the
river-front. In furtherance thereof, the City engaged with Opportunity Zone Hotels and
Resorts, LLC (now Main Street Community Capital – “Main Street”) to undertake a
feasibility and due diligence effort (at a cost of $250,000) to determine if a large-scale,
hospitality and destination entertainment-focused project could be economically viable and
sustainable.
The results of said effort came back to reveal that such a project could prove both
economically viable and sustainable, but only if it was expanded significantly to
encompass over 50-acres (including the golf course) and combine a major, super-regional
“demand-generator” in addition to a destination hotel and convention center. The
“demand-generator” proposed, for which the City will partner with Main Street to
complete, will consist of a location-based, entertainment-themed, mixed-use super
development to be the first of its kind in the nation and trade-marked and marketed as
“Hollywoodland”. Specifically, Hollywoodland is expected to include (not all-inclusive):
•
•
•
•
•
•
•
•
•
•

A first-class, full, service, destination Hotel and attached, publicly-owned
convention center with roof-top bar, themed restaurant(s) and assorted amenities.
A second, family-oriented hotel and water park.
A third, historic, boutique hotel located within the adaptively-redeveloped First
National Bank building.
A major, indoor entertainment and concert venue for large, nationally and
internationally-acclaimed artists and touring Broadway productions.
An indoor amusement park containing multiple, themed entertainment-based rides,
virtual reality experiences, immersive entertainment opportunities and integrated
retail, food & beverage.
Structured and integrated underground deck-based parking (publicly-owned) of no
fewer than 3,000 spaces.
On-site, mid-rise, luxury, market-rate apartment units and/or condominiums.
Permanent, pre-and post-production motion picture studio sound stages and support
offices and infrastructure.
Multiple, restaurants, bars, brew-pubs, and cafes, and a likely comedy club.
Integrated fashion, electronic, lifestyle, convenience, and recreational retail.

Total expected investment in the project is estimated at $1.3 to $1.85 Billion.
The City will be expected to commit to and/or contribute the following:
•
•

•

$7,500,000 in American Rescue Plan Act Funds toward pre-construction design,
engineering, financial structuring, and other pre-closing, due-diligence efforts.
Approximately $700,000 to $800,000 in legal, engineering, lobbying, and
professional consulting services and activities in support of the public
improvements ($250,000 to come from ARPA funds; the remainder will be General
Fund but reimbursable from the Middletown Port Authority Fees, post-closing)
Non-refundable Option payments in the aggregate amount of $155,000.

•
•
•

•
•
•

Title to the STM property, first National Bank building/property, as well as
multiple, other owned parcels within the project area for a sale price of $1
Commitment to provide a 30-year 100% property tax exemption for project
properties under a T.I.F. to be set up.
Commitment to create a New Community Authority which will levy project-based
increments of: sales tax; room tax; ticket tax; parking fees; and a per-sq.-ft.
assessment on commercial properties. All such revenues produced will then be
dedicated to first repay project-backed Revenue Bonds for the publicly-owned
improvements in the project.
 Public improvements will include the convention center; structured parking
(approx. 3,000 spaces); underground utilities; traffic and road improvements;
walkways; and needed storm-water, canal and levee upgrades.
Commitment to apply for and acquire a Transformational Mixed Use Development
Tax Credit to the fullest extent allowed by State law.
Commitment to lobby for a new film tax credit for permanent pre-and postproduction motion picture studio/sound stage facilities.
Commitment to request and pursue Sales tax exemption for building materials by
the Middletown Port Authority.

In turn, the Developer (Main Street) will be required to commit the following:
•
•
•
•

A minimum of $200 Million equity in the overall, private portion of the project.
The ability to fully secure the private equity and debt financing to pay for the
remaining total cost of the private-sector, “minimum improvements” (likely in
excess of $1 Billion).
To lease back, from the NCA/Port Authority/City the public improvements, and
operate same as part of the integrated project.
The acceptance of the obligations associated with the land acquisition option
agreements, with the requirement to fund the closings concurrent with project
financing.

FINANCIAL IMPACTS
In order to complete the feasibility and due diligence effort, the City has expended
$250,000 in FY 2021 General Fund dollars – coming from the undesignated General Fund
Reserve.
We will further expect to expend $700,000 to $800,000 more in legal, engineering,
lobbying, and professional consulting services and activities in support of the public
improvements ($250,000 of this will be budgeted for and come from ARPA funds; the
remainder will be General Fund reserves, but reimbursable from the Middletown Port
Authority Fees, post-closing).
We will further commit to expending $7,500,000 in ARPA Funds – disbursed as:
• $2M, 2 weeks following PSDA execution
• An additional $2M, 8 weeks thereafter.

• An additional $2M, 24 weeks thereafter.
• And, finally, the remaining $1.5M at project financing closing.
We have already spent or committed to spend $150,000 in nonrefundable option payments.
All other contributions and payments will come from Incentive programs or project-based
revenues that will only get produced if/when the project is completed and generating such
revenues. These will consist of:
•
•

•

•
•

T.I.F. Property Tax exemption of 100% for 30 years.
New Community Authority, which will impose increments of additional, projectspecific, sales tax; room tax; ticket tax; parking fees; and a per-sq.-ft. assessment
on commercial properties. All such revenues produced will then be dedicated to
first repay project-backed Revenue Bonds for the publicly-owned improvements in
the project.
Sales Tax exemption on Building materials – to be granted by Middletown Port
Authority. (estimated savings = $82 Million to project with Development enjoying
$69.7 Million in savings and Middletown Port Authority receiving a fee of
$12.3M).
State TMUD Tax credit of $20M, unless statute can be amended through lobbying
efforts – goal is to increase to minimum $40M or substantially higher.
Potential new Film Tax credit for pre-and post-production Motion picture sound
stage/studio facilities.

The City will NOT provide any General Obligation Pledges, issue any General
Obligation Bonds, or put any of its other resources or revenue streams at risk or
jeopardy beyond the above-listed. The Revenue and/or special purpose bonds will
only be backed by and sold based upon project-based revenues and
investor/developer equity and financing.
In turn, the upside to the project is monumental. Over $1Billion in private investment,
thousands of new jobs, and the unprecedented spin-off and multiplier affect of an estimated
3 ½ million yearly visitors to downtown Middletown bringing with them disposable
income to spend. This project will result in dramatically increased long-term revenues to
the community in the form of recurring income taxes, property taxes, and other associated
fees. Hollywoodland can truly transform the community to make Middletown a destination
– both regionally and nationally.
ALTERNATIVES
The alternative to pursuing this transformative, once-in-a-lifetime opportunity at this time
is to lose the combined value of: the work, effort, study and expenditures we have already
committed; the Opportunity Zone tax benefits (becoming less valuable and attractive to
pent-up capital gains investors with each passing day and month); the TMUD tax credits
(which will be highly competitive and first-come-first-served); and to miss out on Main
Street’s desire to capture the Columbus-Cincinnati-Dayton-Louisville-IndianapolisCleveland-Lexington market wherein Middletown exists within a 2 ½-hour drive time of

nearly 18.5 million people. So, we can partner with Main Street now if we are willing to be
proactive and aggressive, and spend $7,750,000 of ARPA Funds and about $1,200,000 of
City capital reserve dollars, or they can, and will, almost certainly find another willing
partner in the region to move forward with.
RECOMMENDATION
It is the recommendation of the City Manager and Economic Development Staff to
authorize and approve the Purchase, Sale, & Development Agreement with Main Street
Community Capital, LLC as submitted and attached, in order to pursue and attempt to
complete the closing on, financing, and construction of the Riverfront destination
entertainment district and theme park on 50+ acres in Downtown Middletown to be
branded and marketed under the copyrighted name, “Hollywoodland”.
EMERGENCY/NON-EMERGENCY
Two-Reading Emergency – We are asking that the Action take immediate effect after its
second reading, rather than needing to wait thirty days thereafter for final authorization.
ATTACHMENT(S):
1.) Purchase, Sale, and Development Agreement by and between City of Middletown
and Main Street Community Capital, LLC for Riverfront destination entertainment
district.

LEGISLATION
ITEM 11

ORDINANCE NO. O2021-88
AN ORDINANCE AUTHORIZING THE PURCHASE OF ADDITIONAL AVIATION FUEL
FROM AVFUEL AND DECLARING AN EMERGENCY.
WHEREAS, City Council authorized $300,000.00 for the purchase of aviation fuel
from AvFuel in Ordinance No. O2021-29, adopted on April 20, 2021; and
WHEREAS, fuel sales at the Airport have exceed projections for 2021, resulting in
the need to purchase additional fuel; and
WHEREAS, City staff has recommended appropriating funds from the 2021
revenue surplus to fund this expense;
NOW, THEREFORE, BE IT ORDAINED, by the City Council of the City of
Middletown, Butler/Warren Counties, Ohio that:
Section 1
The City Manager is hereby authorized to purchase additional aviation fuel from
AvFuel in accordance with the contract entered into in 2019.
Section 2
For said purposes, the Finance Director is authorized and directed to expend a sum
not to exceed $100,000.00 from the Airport Fund (Fund # 525), which such sum is hereby
appropriated from the accounts of 525 (525.525.53335).
Section 3
It is hereby determined that the subject matter of this legislation is not of a general
and permanent nature, does not provide for a public improvement, and does not assess a
tax or payment.
Section 4

This ordinance is declared to be an emergency measure necessary for the
immediate preservation of the public health, safety and general welfare, to wit: to allow
the immediate purchase of fuel to prevent fuel interruptions to airport users, and shall
take effect and be in force from and after its adoption.
_____________________________
Nicole Condrey, Mayor
Adopted: ___________
Attest:_____________________
Clerk of City Council
H:/Law/leg/2021 Leg/O AvFuel – Additional Airport Fuel

STAFF REPORT
For the Business Meeting of: October 5, 2021

September 22, 2021
TO:

Jim Palenick, City Manager

FROM:

Susan Cohen, Assistant City Manager
Prepared by - Matt Eisenbraun, Assistant Economic Development Director

SUPPLEMENTAL APPROPRIATION – AIRPORT FUND

PURPOSE
To request a supplemental appropriation for the purchase of aviation fuel from Avfuel to keep
inventory and continue sales from the Fixed Based Operator (FBO) service provider.

BACKGROUND and FINDINGS
The Airport Fund is an enterprise fund used to pay operating expenses for Middletown
Regional Airport/Hook Field. Due to the increase in purchases of aviation fuel beyond
projected volumes, a supplemental appropriation for the projected inventory expenses of fuel
sales for the balance of the year 2021 is being requested.
As of this date, fuel purchases (in gallons) are ahead of last year’s sales by 10.9% and we are
comfortable in projecting exceeding 2020 Year-End sales by October 15, 2021.
Currently, fuel sales revenues are also ahead of projected numbers:
Fuel Sales Revenue 2021 budget - $366,900.00
Fuel Sales Revenue YTD $470,878.76
Current Budget Surplus$103,978.76
The supplemental appropriation is in the amount of the current revenue budget surplus
(beyond budgeted 2021 revenue) - $100,000.00

FINANCIAL IMPACT
• Supplemental Appropriation - $100,000 to be appropriate to Aviation Fuel Purchases (525525-53335)

ALTERNATIVES
To not fund the supplemental appropriation and discontinue fuel sales from the FBO provider
and disrupt the business operation of airport and all businesses using the airport as a base of
operations.

EMERGENCY/NON-EMERGENCY
Emergency

NEW BUSINESS

EXECUTIVE
SESSION

